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STATED  AND  EXAMINED. 


NUMBER  I. 

Mr.  Printer, 

Jl  BEG  leave,  through  the  medium  of  your  pa- 
per, to  folicit  the  attention  of  the  public,  to  an  impartial 
itatement  and  examination  qf  the  Sufquehannah  Com- 
pany's right  to  the  lands  claimed  by  them,  within  the 
limits  of  the  Charter  of  Pennfylvania,  by  virtue  of  a 
title  acquired  under  the  late  Colony,  now  State  of 
Connedticut. 

The  magnitude  of  the  queftion,  confidered  in  relation 
to  the  quantity  of  property  depending  on  it,  and  the 
number  and  merit  of  the  citizens  intereflcd  in  its  event, 
will  it  is  hoped,  be  a  fufficient  apology  in  favor  of  the 
writer,  for  thus  attempting  to  afiifl  his  fellow-citizens 
in  forming  a  right  judgment,  on  a  fubjetSt  much  talk- 
ed of  by  fpeculators,  and  but  little  underftood  by  peo- 
ple in  general. 

The  Sufquehannah  Company  claim  a  tra£l  of  land, 
bounded  on  the  north  by  the  forty-third  degree  of  lati- 
tude, on  the  fouth  by  the  forty-iirft  degree  of  latitude, 
on  the  eafl  by  a  line  ten  miles  eaft  of  the  Sufqueharrnah 
river,  thence  extending  weft  one  hundred  and  twenty 
miles.  Allowing  the  width  of  the  forty-fecond  degree 
.of  latitude  to  be  fixty-nine  miles  and  a  half,  the  claim, 
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covers  8340  fquare  miles,  or  5,3^7,600  acres.  Tlie 
value  of  this  land,  compared  with  the  current  price  of 
other  huids  now  offered  for  file  and  fettlenient,  in  re- 
gard to  the  qualities  of  foil  and  climate,  the  facility  of 
com.munication  with  markets  by  land  and  water,  and 
its  fituation  relative  to  the  center  of  the  United  States, 
cannot  be  lefs  than  two  dollars  by  the  acre,  upon  aa 
average,  befi-ies  the  improvements  and  buildings. — 
Some  good  judges  eftim.ate  it  much  higher.  According 
to  this  calculation,  the  fum  in  difputeis  more  than  Ten 
Millions  of  Dollars,  at  prefent,  and  is  every  day  in- 
creafmg,  by  the  increafe  of  population  and  the  exten- 
fion  of  fettlcments. 

If,  in  addition  to  this,  .we  confider,  that  the  lands 
claimed  by  the  Conne£f  icut  Delaware  Companies,  lying 
call  of  the  Sufquehannah  Purchafe,  and  alfo  the  land 
lying  weft  of  it,  even  including  the  i  20  miles  of  Con- 
nedlicut  Weftern  P.eferve,  fo  called,  lately  fold  by  that 
State,  ail  reft  fubflantially  upon  the  fame  original  title, 
as  will  appear  in  the  fequel ;  in  this  view  of  the  fub- 
je61:,  it  rifes  in  importance,  and  embraces  a  quantum  of 
property,  beyond  any  otl  ^r  queftion,  which  has  ever 
been  litigated  in  this  country.  Our  enquiry,  however,, 
will  be  principally  directed  to  the  Sufquehannah  Com- 
pany's claim. 

The  Oii'jiir.al  purchafers  of  this  tra£l  were  fix  hun*. 
dred  and  feventy.  The  number  of  fliares,  in  to  which 
it  was  divided,  was  twelve  hundred  and  twenty-four. 
Many  of  thefe  fnares  have  been  fubdivided  and  palled, 
by  defcent  and  transfer,  through  various  hands,  till 
they  are  now  owned  by  a  very  great  number  of  people, 
of  various  States,  chiefly  fuch  as  have  purchafed  them 
■with  an  intention  of  fettling  thereon  themfelves,  or  pro-  , 
viding  fettlements  there  for  their  children.  .  Many  have 
already  moved  and  gone  into  pofleffion,  and  many  more 
are  preparing  to  follow.  Two  or  three  hundred  fami- 
lies have  tranfplanted  tlierafelves  thither  from  Con- 
nedicut,  within  a  few  months  pafl:,  notwithftanding 
the  prohibitory  law  of  Pennfylvania.*     About  fifteen 

*  That  law,  in  the  optiion  of  good  judges  ^  is  clearly  un-^ 
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thoufand  fettlers  are  faid  to  be,  at  this  tira?,  in  acTtual 
occupation  of  their  farm?,  uiidcjr  the  company.  In  the 
expoO'd  fituation  of  a  frontier^  thefe  hardy  inhabitants 
liberally  fhed  their  blood  in  defence  of  their  Hberties 
and  pofleihons,  againfl  the  Britifli  and  Indians,  in  the 
•late  Involution  war.  Several  hundreds  of  them  ferved 
in  the  main  army.— 7They  were  confidered  as  belonging 
to  the  Connecticut  line  of  troops,  and  were  returned 
as  fuch.  Thofe,  who  remained  at  home,  were  much 
harraill'd  by  the  enemy,  and  at  one  time  almolT:  exter- 
minated. They  foon,  however,  regained  their  ftrength 
and  numbers.  They  have  expended  the  labour  of 
years  in  clearing,  cultivating,  planting,  improving  and 
building.  Their  children  have  been  growing  up  in  an 
unfl-iaken  belief,  that  the  land  on  which  they  live,  is 
honeftly  theirs ;  and  feel  that  peculiar  attachment  to 
the  foil,  which  poffefTion  and  habit  naturally  infpire. 
Here  are  the  graves  of  their  fathers  and  brethren, 
wliofe  bones  lie  buried  in  thefe  plains  as  a  perpetuating 
memorial  of  their  pofleffion  and  claim,  and  whofe  aflies 
have  mingled  with  the  foil  and  confecrated  it  to  the 
invincible  affection  of  the  furviving  poflefibrs.  Here 
they  have  planted  their  hopes  and  their  profpeCls. 
"With  the  induflry  of  Yankees,  they  have  levelled  the 
trees  of  mighty  forefts,  and  converted  a  pathlefs  wiU 
dernefs  into  gardens,  orchards,  meadows,  fields  and 
villages.  V/here  wolves  and  bears  and  Indians  ufed 
to  roam  for  prey,  the  traveller  now  beholds  the  houfes 
and  habitations  of  civilized  men,  and  churches  devoted 
to  the  worfhip  of  the  true  God.  This  tradl  of  country, 
fairly  purchafed  at  firft,  and  paid  for  in  hard-earned 

eonftitutional  t  for  it  involves  one  or  the  other.,  if  7iot  both 
pf  thefe  abfiirdities  :  it  either  forbids  citizens  of  the  United 
States  to  fettle  on  their  oivn  la?idy  or  elfe  it  iindertahes  legif- 
latively  to  decide  upon  titles  of  real  eflate.  Neither  of  nvhich 
is  within  the  conjlitutional  ponvers  of  a  legifature.  It  ivas 
pajfed  and  is  publifhed^  in  ierrorem ;  hut  has  never  been 
attempted  to  he  carried  into  '  execution ^  though  innumerabU 
^portunities  have  octurred. 
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coin,  fubdued  by  their  hands,  defended  by  their  arms, 
and  watered  witJi  the  blood  of  their  friends,  who  have 
been  martyred  in  what  they  confciencioufly  efteem  a 
righteous  caufe  j  this  is  the  favorite  fpot,  which  the  fet- 
tlers  have  chofcn  for  tlicir  relidence,  where  they  have 
fonuly  expecied,  and  dill  expeft,  to  live  and  to  die, 
and  to  tranfmit  ihcir  poffeffions  to  their  heirs.  Should 
they  be  finally  eje<!i^ed  from  thefe  puficirioRS,  as  their 
enemies  are  threatening  and  attempting,  they  and  their 
families  muft  lofe  their  all. 

It  Is  true,  fome  gentlemen  of  fortune  are  largely  in- 
tercfted  in  thefe  lands,  having  purchafed  them,  deubt- 
lefs,  becaufe  they  had  property  to  employ  in  advan- 
tageous fpeculations,  and  placed  a  confidence  in  the 
validity  of  this  title  :  But  the  greateft  part  ftill  belongs 
to  hulbandmen,  and  perfons  in  the  middle  ranks  of 
life,  who  would  moft  feverely  feel  the  lofs,  if  their  title 
ihould  lijtimately  fail.  It  is  therefore  a  queftion, 
which,  in  every  point  of  view,  deferves  a  candid  hearing. 

As  truth  and  juftice  are  the  only  cbje£ls  of  this  en- 
quiry, the  writer  pledges  himfelf  to  adhere  ftriftly  to 
documents  and  tranfaftions,  of  which  he  has  the  evi- 
dences in  his  pofleflion,  or  which  he  has  good  reafon 
to  believe  are  founded  on  indifputable  authority.  The 
reader,  on  his  part,  is  requefled  to  view  the  whole  fub- 
je£l:  without  prejudice,  and  then  judge  for  himfelfj 
upon  the  merits  of  the  controverfy. 


■llllilllMll 

NUMBER  XL 


J[  HERE  arc  only  three  ways,  in  which  either 
of  the  parties  claiming  the  contefted  land,  could  original- 
ly become  entitled  to  it;  ift.  By  grant  from  the  Eu- 
ropean Sovereign,  whofe  fubje£ls  difcovered  this  part 
of  the  country.  2dly,  By  acquifition  from  the  natives, 
who  poflefled  it,  in.  their  mode  of  poflefTionjthat  is. 
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ufetl  it  as  a  hunting  ground.  3clly,  By  gaining  the 
occupancy  of  it,  as  a  vacant,  territory,  deftitute  of  any 
cxifting  previous  proprietor  or  occupant.  On  fome,  or 
all  of  thefe  foundations,  the  lawful  right  to  the  land 
muft  reft.  Let  us  fee  what  the  pretenfions  of  each 
party  are. 

The  Connecticut  claimants  alledge,  as  their  grounds 
of  title,  that  the  Enghfli  difcovered  this  part  of  North 
America — that  the  King  of  England,  in  whom,  as  the 
head  of  the  nation,  that  power  is  vefted,  by  their  forni 
of  government,  granted  New-England  to  the  Plymouth 
Council,  including  all  the  tra£l  of  country,  from  the 
fortieth  to  the  forty-eighth  degree  of  North  Latitude, 
and  from  the  Atlantic  to  the  Pacific  Ocean,  except 
fuch  places  as  were  poflefled  by  fome  other  Chriftian 
prince  or  ftatc — that  the  faid  Plymouth  Company 
granted  to  the  Earl  of  Warwick,  their  Prefident,  a  tra6t 
of  land  comprehending  what  is  now  Connecticut,  and 
extending  weft  ward  in  the  fame  breadth,  to  the  Pacific 
Ocean,  with  an  exception  of  the  Dutch  poffeflions, 
which  were  afterwards  conquered  and  given  to  the 
Duke  of  York,  and  now  compofe  the  State  of  New- 
York — that  the  Earl  of  Warwick  granted  the  fame  to 
Lord  Say  and  Seal,  Lord  Brook,  and  others,  who 
transferred  the  grant  to  the  Colony  of  fettlers  on  Con- 
necticut River,  upon  whofe  petition  to  King  Charles 
2d  he  gave  them  a  Charter,  dated  April  23  d,  1662, 
acknowledging  and  conftituting  them  a  Colony,  with 
powers  of  Government,  and  granting  and  confirming 
to  them,  their  fucceflbrs  aijd  afligns,  the  territory  which 
they  had  fo  purchafed  und:;r  the  Plymouth  Council — 
that  this  grant  covers  the  land  in  queftion — that  after- 
wards, with  the  confent  of  Connecticut,  and  agreeably 
to  their  laws  and  cuftoms,  about  fix  hundred  perfons 
aflbciated  together,  by  the  name  of  the  Sufquchannah 
Company,  and  before  the  purchafe  on  the  part  of  Penn- 
fylvania,  with  the  knowledge  and  acqulefcence  of  the 
Proprietaries  of  that  Colony,  openly  purchafed  the 
premifes  of  the  native  pofleflbrs  thereof,  at  a  public 
Treaty,  holden  at  Albany,  in  July,  1754,  with  all  the 
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ufual  formalities  of  Indian  negoclations,  and  paid 
therefor  an  honourable  and  fatisfactory  confideration  ; 
which  purchafe  was  approved  and  ratified  by  the  Le- 
giflature  of  Connefticut — that  foon  after,  by  virtue  of 
it,  they  made  an  actual  and  formal  entry  upon  the  land, 
then  unpoff^fled,  except  by  the  faid  Indians,  and  took 
poflt  fTion  thereof,  which,  with  fome  Interruptions  of 
a  hoftile  nature,  they  have  continued  to  this  day. 

The  Pcnnfylvania  claimants  contend,  that  the  Char- 
ter of  Connefticut  never  covered  the  contelled  tra6l 
• — that  if  its  words  are  large  enough  for  that  purpofe, 
yet  the  king  was  deceived,  when  he  made  the  grant, 
which  ought,  therefore,  to  be  reftri£t:ed  to  reafonable 
limits.  They  alfo  fay,  that  the  fettlements  of  bound- 
aries, between  New- York  and  Connecticut,  operate  as  a 
relinquifliment  and  determination  of  whatever  claim 
that  colony  might  originally  have  had  to  the  land  weft 
of  that  Province.  They  further  fuppofe,  that  if  Con- 
necticut ever  had  any  right  weft  of  New- York,  and 
If  the  fame  was  not  fo  relinquiflied  and  determined, 
yet  it  has  been  waived  and  forfeited  by  non-claim — ■ 
that  his  Majefly  might  lawfully  grant,  and  did  grant 
the  land  in  conteft,  to  Sir  William  Penn,  his  heirs  and 
afTigns,  by  his  Charter  dated  Feb.  28,  168 1 — that  faid 
Penn,  and  the  fucceeding  Proprietaries  extinguifhed 
the  Indian  title — that  in  confequence  of  the  Revolu- 
tion, the  Proprietary  eflate  was  confifcatcd  to  the  Com- 
monwealth of  Pennfylvania — that  the  Commiflioners 
of  Congrefs,  who  fat  at  Trenton,  in  Dec.  1782  de- 
cided the  controverfy  between  ConneClicut  and  Penn- 
fylvania, in  favor  of  the  latter,  under  whom  they  claim 
to  hold  the  land. 

Thefe  are  the  outlines  of  the  two  titles,  Impartially 
flated,  each  point  of  which  will  be  examined  in  its  turn. 

It  is  here  worthy  of  obfervation,  and  the  reader  wil! 
pleafe  to  bear  it  in  his  recolle6lion,  that  both  parties  a>- 
gree  in  one  great  fundamental  principle,  by  bottoming 
their  claims  upon  royal  Charters,  and  confequent  Indian 
purchafes.  As  both  Charters  were  granted  by  the  fi^me 
authority ;  as  that  of  Conne6licut  was  between  eigh»- 
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teen  and  nineteen  years  the  earlieft ;  as  the  Kuig  can- 
not, any  more  than  a  private  grantor,  refume  or  revoke 
his  grant,  vi^ithout  the  concurrent  a6t  of  the  grantee  ; 
if  the  faid  Charter  of  1662  in  fa£l  includes  jLhe  difput- 
ed  territory ;  if  it  contains  fufHcient  words  of  convey- 
ance to  pafs  the  right  of  foil ;  unlefs  it  has  been  vacated, 
furrendered  or  releafed  by  fomebody  lawfully  author- 
ifed  thereto,  it  follows  that  the  fubfequent  Charter  of 
168 1,  given  to  Penn,  and  all  proceedings  founded  on 
it,  fo  far  as  relates  to  the  prefent  fubjeft,  are  utterly 
void.  For  that  which  is  once  abfolutely  given  away, 
no  longer  exifts  in  the  giver,  and  cannot  be  fubje£l  to 
any  further  cpntroul  or  difpofal  by  him,  until  it  is  firft 
re-vefted  in  him.  This  propofition  is  too  felf-evident, 
to  need  any  proof.  The  reader's  mind,  it  is  prefumed, 
aflents  to  the  truth  of  it  without  hefitation,  as  foon  as 
the  terms  are  underflood. 

In  the  fucceeding  numbers  we  will  take  a  view  of 
thefe  Charters,  and  confider  their  nature,  operation, 
extent,  location  and  exifling  validity. 


NUMBER  III. 


JL  he  Englifh  having  difcovered  North  Ame- 
rica, from  latitude  34  to  48,  and  made  an  entry  there- 
on, the  Sovereigns  of  England  affumed  a  right  to  that 
territory,  founded  upon  fuch  difcovery,  and  divided  it 
Juito  two  great  provinces  called  South  Virginia  or  Vir- 
ginia J*roper,  and  North  Virginia  or  New-England  ; 
which  were  afterwards  modified  into  a  number  of  fub- 
divifions.  To  the  London  Company,  fo  called.  King 
James  ill  granted  Virginia,  extending  from  the  34th 
to  the  40th  degree  of  latitude,  and  from  the  Atlantic  or 
■VV^eflern  Ocean,,  to  the  Pacific  or  South  Sea.  Under 
this  Charter,  and  thofe  which  grew  out  of  it,  Virginia 
and  the  Soutliern  States  were  located  and  fettled.     The 
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fame  King,  by  his  Letters  Patent,  dated  November  3d,, 
1620,  incorporated  the  great  Plymouth  Council,  and 
«<  Granted  to  them  and  their  fucctflbrs  and  afEgns,"  N. 
England,  containimx,  *'  all  that  part  of  America,  lying 
and  being  in  breadth,  from  the  40th  degree  of  northern 
latitude,  from  the  equinoctial  line,  to  the  48th  degree  of 
the  fame  northerly  latitude,  inclufively,  and  in  length,  oF 
and  ivlth'in  all  the  breadth  aforefaid,  throughout  the  main 
lands,  from fea  tofea  ;  together  alfo  with  all  firm  lands, 
foils,  grounds,  havens,  ports,  rivers,  waters,  fifningSj 
mines  and  minerals,  as  well  royal  mines  of  gold  and  fil- 
ver  as  other  mines  and  minerals,  precious  ilones,  quar- 
ries, and  all  and  fmgular  other  commodities,  jurifdic- 
tions,  royalties,  privileges,  franchifes  and  preheminen-- 
ces,  both  within  the  faid  tracl  of  land  upozi  the  main, 
and  alfo  within  the  iflands  and  feas  adjoining.  Provided 
always,  that  the  faid  iflands,  or  any  part  of  the  premifes 
herein  before  mentioned,  and  by  tbefe  prefents  intended 
and  meant  to  be  granted,  be  not  aBually  pojfejfed  or  ii/-- 
habited  by  any  other  Chrijlian  Prince  or  State,  nor  be  Vvdth*. 
in  that  Southern  Colony,  heretofore  by  us  granted  to  be 
planted  by  divers  of  our  loving  fubjedts,  in  the  South 
part."^ 

<*  And  further  our  will  and  pleafure  is,  and  v/e  do  '  y 
thefe  prefents,  charge,  command,  warrant,  and  autho'-. 
ife  the  faid  Company,  and  their  fucceffors,  or  the  major 
part  of  them,  whicli  fliall  be  prefent  and  aflembled  for- 
that  piir-pofe,  fhall  from  time  to  time,  under  their  com-- 
mon  feal,  diftribute,  convey,  aflign,  and  fet  over,  fuck.; 
particular  proportions  of  lands,,  tenements  and  lieredita- 
ments,  as  are  by  thefe  Prefents  formerly  granted,  &C."" 

The  defcription  of  the  lands  here  granted  is  comprifed 
in  words,  which  cannot  be  mifunderftood,  and  which 
will  help  to  explain  the  defcriptive  words  in  feveral  fub- 
fequent  grants,  derived  from  and  depending  on  this  gen-- 
eral  one. 

It  is  to  be  obfcrved,  that  there  is  in  this  Charter  an 
exprefs  exception  of  what  was  *<  actually  pofleiTed  or  in- 
habited by  any  other  Chrifbian  Prince  or  State."  llie 
exception  ap^^^iicd  to  the  Plantations  of  the  French  at.St», 
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Croix,  and  the  Dutch  and  Swedes  upon  and  adjacent 
to  Hudfon's  and  Delaware  Rivers  •,  which  being  after- 
wards conquered  by  the  Englifli,  under  Charles  2d,  he 
granted  them  to  his  brother,  the  Duke  of  York,  whole 
patent  will  be  hereafter  con fuiered. 

It  is  alfo  obfervable  that  the  Plymouth  Council  were 
authoriled  and  charged  to  diftribute  their  territory,  by. 
alTignments  and  under  grants,  for  the  purpofes  of  fet- 
tlement.  Accordingly,  in  1628,  they  granted  to  Sir 
Henry  Rofwell  and  others,  "  All  that  part  of  New- 
England,  in  America  aforeftid,  which  lies  and  extends 
between  a  great  river  there,  commonly  called  Mono- 
xnack,  alias  Merrimack,  and  a  certain  other  river  there, 
called  Charles  river,  being  in  the  bottom  of  a  Bay  call- 
ed Maflachuletts,  alias  Mattachufctts,  alias  Mattatufetta 
Bay,  and  all  and  fingular  the  lands  and  hereditaments 
v/hatfoever,  lying  within  the  fpace  ofthree  Englifli  miles, 
on  the  fouth  part  of  the  laid  Charles  river,  or  of  any  or 
every  part  thereof  j  and  all  and  finguljr  tiie  lands  and 
hereditaments  whatfoever,  lying  and  being  within  the 
fpace  of  three  Englilh  miles  to  tlie  fouthv/ard  of  the 
fouthernmoft  part^of  the  faid  Bay  ;  and  alfo,  all  thofe 
lands  and  hereditaments  whatfoever,  which  lie  and  be 
within  the  fpace  of  three  Englifli  miles  to  the  north- 
ward of  the  faid  river  called  Mojiomack,  alias  Merri- 
mack, and  to  the  northwavd  of  any  and  every  part  there- 
of j  and  al/  lands  and  hercdhamejits  ivkatfocver,  lyhig  ivith" 
in  the  limits  aforefaid^  north  and  fouth  in  latitude  and  in 
hreadthy  and  in  length  and  longitude.,  of  and  iviihin  all  the 
breadth  aforefaid,  throughout  the  main  lands  there,  from  the 
Atlantic  and  ivejlern  Sea  and  ocean  on  the  eajl  part,  to  the 
South  Sea  on  the  ivefl  part ;  and  all  the  lands  and  grounds, 
place  and  places,  foil,  wood  and  wood-grounds,  havens, 
ports,  waters,  fifnings,  and  hereditaments  whatfoever,. 
lying  within  the  l^iid  bounds  and  limits,  and  every  part 
and  parcel  thereof,  and  alfo  all  iflands  lying  in  America 
aforefiud,inthefa>d  feas,  or  either  of  them,  on  the  weflern 
and  eaftern  coaftsor  ports  of  the  faid  tracl  of  land,  &c." 

In  1629  King  Charles  2d  confirmed  this  grant,  with 
fuch  exceptions,  as  were  expreflcd  m  the  great  New- 
England  Charter^ 
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The  northern  and  fouthern  boundaries  of  this  grant 
to  Maflachufetts,  are  net  fo  explicit  as  thofe  in  the  Ply- 
mouth Charter  ;  they  are,  neverthelefs,  defcribed  with 
fufficient  certainty  to  admit  of  little,  if  any  doubt,  that 
they  were  intended  to  be  either  two  parallels  of  latitude 
throughout,  from  fea  to  fea,  pafling  through  two  points, 
one  three  miles  north  of  the  northernmoft  part  of  Mer- 
rimack river,   and  the  other  three  miles  fouth  of  the 
fouthernmoft  part  of  Charles  river  ;  or  elfe  two  lines 
drawn  from  the  Atlantic,  at  the  diftance  of  three  miles 
north  and  fouth  of  thofe  rivers  refpeftively,  and  follow- 
ing the  courfcs  of  the  faid  rivers  fo  far  wellward  as  the 
rivers  go,  and  thence  two  parallels  of  latitude  extending 
from  the  terminations  of  the  rivers,  due  weft,   to  the 
fouth  fea.     Thefe,  fo  far  as  I   recollect  the  hiftory  of  , 
Maflachufetts,  are  the  only  conftruflions  ever  fericufly 
afcribed  to  the  grant.     The  former  was  contended  for 
by  that  Colony,  being  moft  advantageous  for  them,  as  it 
would  give  them,  the  broadeft  tradl:  at  the  eaft  end.  But  in 
the  controverfy  with  Mafon  and  Gorges,  in  1677,  after 
a  full  hearing  of  the  parties,  the  latter  was  folemnly  de- 
termined to  be  the   true  one,  by  the  Chief  Juflices  of 
England,  and  the  Lords  Commiffioners   of  Trade  and 
Plantations,  to  whom  the  fubjeft  had  been  referred  for 
confideration,  and  who  reported  thereon  to  the  King  j, 
whereupon  his  Majefty  in  Council,  having   firfc  given 
the  parties  an  opportunity  of  being  further  heard  in  the 
cafe,  finally  adopted  the  report   and   ordered   and  de- 
creed  accordingly.*     This   determination   v/as   acqui- 
tfcctj.  in,  and  has  always  been  confidered  as  an  author- 
itative  expofitioii  of  the  Charter.     Though  difputes  a- 
rofe  about  the   application  of  this  ftandard,  in  running 
out  the  divifionary  lines  between  that  territory  and  Con- 
iie£licut,  on  the  one   fide,  and  Ncw-HampOiire  on  the. 
other;  and  though  a  controverfy  long  exifted  between 
MafPachufetts  and  New- York,  refpedliug  the  part  which 
was  excepted  out  of  this  Charter,  under  the  defcription 

*    See  Eelh-.afs   Hifcry  of  Neiv-Ucmjjhlre,    Vol.  ify 
Appendix. 
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-of  the  a£tual  pofleiTions  of  another  Chriflian  Stale,  be- 
ing then  poffeiTed  by  the  Dutch,  but  afterwards  grant- 
ed to  the  Duke  of  York  ;  a  controverfy,  which  conti- 
nued down  tolhe  revolution,  and  was  finally  comprom- 
ifed  by  a  divifiou  of  the  contefted  land,  between  the  two 
States,  in  part,  and  a  ceffion  of  the  reft  to  the  United 
States;  yet  in  allthefe  tranfaclions,  the  principle  of  the 
royal  determination,  refpe£ling  the  dire£lion  and  ex- 
tent of  the  Malllichufetts  Patent,  has  never  been  fhaken. 
-It  ftands  as  a  landmark  ftill,  to  guide  us  in  this  enqui- 
ry. But  it  is  neceflary  to  go  back  a  little  to  the  pro- 
ceedings of  the  Plymouth  Council. 

The  Earl  of  Warwick,  their  Prefident,  having  in 
1630  procured  a  grant  from  faid  Council,  of  a  certain 
.large  tra<^  of  land,  and  the  fame  year  obtained  the 
.King's  Charter  of  confirmation,  gave  a  deed  of  it  to 
Lord  Say  and  Seal,  Lord  Brook  and  others,  dated 
March  i  pth,  1 63 1 ,  in  which  the  words  of  defcription 
.are  "  all  that  part  of  New-England  in  America,  which 
lies  and  extends  itfelf  from  a  river,  there  called  Narra- 
.ganfett  river,  the  fpace  of  forty  leagues  upon  a  ftraight 
line  near  the  fliore,  towards  the  fouth  weft,  weft  and 
by  fouth,  or  weft,  as  the  coaft  lieth,  towards  Virginia, 
accounting  three  Englilli  miles  to  the  league;  and  alfo 
W/  and  fingular  the  lands  and  hereditaments  ivhatfgevery 
lying  and  being  ivithin  the  latuds  aforefaid^  north  and  fouth 
in  latitude  and  breadth^  and  in  length  and  longitude-,  of  and 
■within  all  the  breadth  aforefaid,  throughout  the  main  lands 
ihere.^  frorn  the  nvejlern  ocean  to  the  fouth  fea^  and  all  lands 
and  grounds,  place,  and  places  foil,  wood  and  woods, 
grounds  and  havens,  ports,  creeks  and  rivers,  waters, 
fifhings  and  hereditaments  whatfpever,  lying  within 
the  faid  fpace,  and  every  part  and  parcel  thereof;  and 
alfo  all  iflands  lying  in  America  aforefaid,  in  the  faid 
feas,  or  either  of  them,  on  the  weftern  or  eaftern  coafts, 
or  parts  of  the  faid  trads  of  lands,  by  thefe  prefents 
mentioned  to  be  given,  granted,  &c.  and  alfo  all  mines 
and  minerals  whatfoever,  in  the  faid  land  and  premifes, 
or  any  part  thereof,  and  alfo  the  feveral  rivers  within 
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the  {?.id  limits,  by  what  name  or  names  foever  called  or 

The  grantees  appointed  John  Winthrop  their  agent 
to  entir  upon  and  take  poffcfTion  of  their  territory  i 
vshicli  he  accovdingly  did,  and  planted  a  tovi  n,  at  the 
mouth  of  Conne(Slicut  river,  which,  in  honour  to  his  two 
pi  incip'd  patrons,  he  called  Saybrook,  which  name  it 
retains  to  this  day. 

A  number  of  EngHfli  Colonifts,  who  had  emigrated 
from  the  Mail achufetts  Plantation,  and  fettled  on  Con- 
netlicut  river,  having,  after  they  found  they  were  with- 
out the  Mallhchufetts  Patent,  formed  themfelves  into  a 
voluntary  political  aflbciation,  by  the  name  of  the  Colo- 
ny of  Conne6licut,  and  adopted  a  plan  of  government, 
upon  original  principles,  purchafed  of  Lord  Say  and  oth- 
ers, their  grant  aforefaid,  for /.  16000  fterling  j  and  in 
1 66 1  petitioned  King  Charles  2nd,  fetting  forth  their 
colonization,  for  the  mutual  benefit  of  themfelves  and 
the  mother  country,  their  adoption  of  a  voluntary  form 
of  government,  their  grant  from  Lord  Say,  ccc.  and 
their  Indian  acquifitions  by  purchafe  and  conqueli  ;  and 
praying  him  to  give  them  a  Charter  of .  Government, 
agreeably  to  the  fyftem  they  had  adopted,  with  powers 
equal  to  thofe  conferred  on  Mairichufctts,  or  "  the 
Lords  and  Gentlemen,  whofe  jurifdicflion  right  they 
had  purchafed,"  and  to  confirm  the  grant  or  patent 
\-phich  they  had  obtained  as  aforefaid,  of  the  aiTigns  of - 
the  Plymouth  Council,  according  to  the  tenor  of  a  draft 
or  inftrument,  which  they  fay  was  ready  to  be  tendered 
at  his  gracious  order. 

In  coufequence  of  this  application,  King  Charles  2nd, 
referring  to  the  fadi^s  dated  in  their  petition,  granted 
them  a  Charter,  dated  April  20th,  1662,  being  the  fame 
inftrument,  which  they  had  prepared  and  requefttd,  in 
which  he  orJainen,  conftitutcd  and  declared  John  Win- 
throp and  others,  his  aflociatr-s,  a  body  corporate  and  pol- 
itic, by  the  name  of  "  The  Governor  and  Company  of 
the  Englifla  Colony  of  ConnetElicut,  in  New-England,  in 
America,"  with  certain-privileges  and  powers  of  Govern- 
ment i  and  "  granted  and  confirmed  to  the  faid  Gov- 
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crnor  and  Company,  and  their  fucceflbrs,  «  all  that  part 
of  our  dominions  in  New-England,  in  America,  bounded 
on  the  eaft  by  Narraganfett  river,  commonly  called  Nar* 
raganfett  Bay,  where  the  faid  river  falleth  into  the'fea  j 
and  on  the  north,  by  the  line  of  the  M'aflachufetis  Plant- 
ation ;  and  on  the  fouth,  by  the  fea  ;  and  in  longitude, 
as  the  MaiTachufetts  Colony,  running  from  eaft  to  weft, 
that  is  to  fay,  from  the  faid  Narraganfett  Bay,  on  the 
eaft,  to  the  fouth  fea,  on  die  weft  part,  with  the  iflands 
thei-eunto  adjoining,  together  with  all  firm  lands,  foils, 
grounds,  havens,  ports,  rivers,  waters,  fiftiings,  mines, 
minerals,  precious  ftones,  quarries,  and  all  and  fingular 
other  commodities,  jurifdiilions,  royalties,  privileges, 
franchifes,  preheminences,  and  hereditaments  fwhatfo^ 
e\'er,  within  the  faid  tradi,  bounds,  lands,  and  iflands 
aforefiiid,  or  to  them  or  any  of  them  belonging :  To 
have  and  to  hold  the  fame  unto  the  faid  Governor  and 
Company,  their  fucceflbrs  and  affigns,  forever,  upon 
truft,  and  for  the  ufe  and  benefit  of  themfelves  and  their 
aflbciates,  freemen  of  the  faid  Colony,  their  heirs  and 
affings." 

This  is  a  Charter  of  confirmation,  an4  not  of  original 
conveyance  j  as  appears  by  the  general  tenor  of  it,  by 
the  appropriate  terms  of  art  ufed  in  it,  and  by  the  re- 
ference in  its  preamble,  to  the  Petition,  in  v/hich  the 
Patent  or  *'  juvifdi(5lion  right,"  purchafed  of  Lord  Say, 
5cc.  is  mentioned  by  the  Petitioners  and  urged  as  a 
ground  of  their  requeft.  The  fame  truth  is  evinced  by 
a  royal  letter  dated  April  23d,  1664,  addrefled  to  the 
faid  Governor'  and  Company,  in  which  King  Charles 
fpeaks  of  having  "  renewed"  their  Charter.  The  grant- 
ing of  this  was  then  intended  to  be  a  renewal,  ratifica- 
tion, or  re-execution  of  a  former  orie  *,  which  muft  have 
been  the  Patent  of  the  Earl  of  Warwick,  to  Lord  Say 
and  others,  transferred  to  Conne(£licut  as  aforefaid  :  for 
they  never  had,  or  pretended  to  have,  any  other." 

We  have  already  noticed,  that  the  Plymouth  Council 
vere  empowered  to  make  affignments  of  parts  and  par- 
cels of  their  territory ;  which,  when  fo  made,  were  af- 
fignable  over  to  others.     And  it  feems  to  have  been  the 
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prailice  of  the  King  to  fan£iion  fuch  transfers,  for  the: 
additional  fecurity  of  the  parties^. by  giving  confirmato- 
ry Charters  to  the  aflignees  of  any  confiderable  tra£l.. 
Thus  he  confirmed  the  Purchafe  of  Rofwell  and  his  af- 
fociates,  of  Warwick,  and  otheri^.  In  fuch  cafes,  how- 
ever, the  King  did  not  undertake  to  give  any  thing  anew, 
nor  to  enlarge,  diminilh  or  in  any  way  alter  the  extent 
and  bourids'of  fuch  purchafcs,  made  under  the  Plymouth 
Company;  but  merely  to  (lamp  a  royal  fan(£\;ion  on  them^ 
The  inilrument  under  conilderation,  like  other  fimi- 
lar  ones,  mull  be  viewed  in  connection  v/ith  the  origin- 
al Charter  to. the  Plymouth  Council,  and  the  under  Pa- 
tent purchafed  of  the  afligns  of  that  Company.  The 
fame  exception,  which  modified  that  parent  Charter^ 
as  to  the  quantity,  of  land  granted,  was  an'effential  part 
of  this.  In  extent,  it  comprehended  fo  much  of  the 
premifes,  as  was  "  atluaiiy  poiieffed  or  inhabited  by  any 
other  Chriftian  Prince  or  State."  The  limits  of  this 
excepted  part  were  not  defined,  and  from  the  nature  of 
the  fcattered  polTeffions  of  the  Dutch  and  Swedes,  they 
were  at  that  time,  incable  of  an  exa£l  definition  by  metes 
ztnd  lines.  They  were  confequently  left  to  fubfequent 
afcertainment  between  the  parties  who  might  happeri 
to  be  interefted.  As  much,  however,  as  was  covered  by 
the  exception,  let  the  fame  be  more  or  lefs,.  did  not  pafs 
by  tlie  grant :  But  every  acre  of  the  tra£l:  defcribed  in 
the  grant,  and  not  included  in  the  exception,  did  pafs 
and  veil  in  the  grantees,  and  that  in  as  ample  a  manner, 
■with  refpedl  to  quantity  of  interefl  and  eftate,  as  is  ex- 
prefledin  and  by  the  words  of  grant,  according  to  their 
ufual  legal  import ;  fo  far  forth,  at  leaft,  as  the  grantor 
himfelf  had  a  right  to  the  fame.  This  is  a  pofition, 
which  no  one  in  his  fenfes  will  deny.  To  attempt  a 
proof  of  it  would  be  an  infuit  to  the  reader's  underfland- 
ing. — It  remains  then  to  enquire,  ifl — What  right  the 
royal  grantor  had  in  the  premifes'?  2dly,  What  eftate 
therein  the  words  of  conveyance  exprefs  and  intend  ?  and 
3dly,  What  is  the  extent  and  location  of  the  trad:  grant- 
ed ?  Thefe  three  points  will  receive  a  future  confidera- 
tion  in  their  order.. 
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NUMBER  IV. 


N  our  lafl  number  three  quefllons  were  propo- 

fed  for  confideration.  The  firft  was,  what  right  and  ti- 
tle had  King  Charles  to  the  tra6l  of  land  covered  by  the 
Connedicut  Charter  ? 

It  is  an  acknowledged  maxim  of  political  lavv,  that  if 
any  land  arifes,  or  is  found,  or  in  any  way  becomtJs  un- 
appropriated or  derelict,  the  property  of  it  is  vefted  in 
the  government,  within  whofe  jurifui£l:ion  it  exifts  or 
accrues.  Under  a  Republican  form,  it  belongs  to  the 
whole  Republic,  and  is  to  be  holden,  ufed  and  difpofed 
of,  in  the  mode  and  by  the  organs  appointed  by  the  Con- 
flitution.  In  Great-Britain,  and  ail  feudal  monarchies, 
it  veils  in  the  king,  the  national  depofitofy  of  property.  jgL 
This  principle,  which  is  adopted  to  prevent  confufion 
and  fuch  competitions  for  priority,  as  might  endanger 
the  public  peace,  is  the  foundation  of  efcheats  and  other 
fimilar  doftrines.  It  has  alfo  been  extended  to  difcov- 
erles  and  acquifitions  without  the  proper  boundaries  of 
the  realm.  Thus  uninhabited  Iflands  have  been  acquir- 
ed and  holden  by  right  of  difcovery.  And  thus  too, 
when  America  was  difcovered,  agreeably  to  the  general 
practice  and  confent  of  Europe,  the  fovereigns,  whofe 
fubjects  made  the  difcoveries  in  various  parts  of  this 
continent,  became  entitled  to  the  dominion  and  fee  of 
the  refpeclive  territories  fo  difcovered,  faying  to  the  na- 
tives certain  polTeflbry  rights,  on  account  of  their  ufe  of 
the  land  as  hunting  ground.  The  European  powers  ac- 
cordingly appropriated  and  portioned  out  the  new  coun- 
try, by  various  charters,  to  individuals  and  companies  of 
adventurers.  In  this  mode  of  proceeding  the  commer- 
cial nations  acquiefced,  till  at  length  it  obtained  the  prac- 
tical fanftion  of  the  whole  civilized  world.  Whether  it 
can  be  juftified,  upon  the  ground  of  equality  and  the 
rights  of  man,  according  to  the  more  refined  Ideas  of 
this  enlightened  age,  is  not  here  a  necelTary  queftiou. 
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It  is  fuincient,  for  the  purpofes  of  this  argument,  that  it 
v/as  alTumed  a,s  a  law  of  nat.ons,  and  moit,  if  not  all,  of 
the  colonies  in  America,  are  to  be  traced  back  to  this 
origin.  Though  I  am  not  difpofed  or  obliged  to  at- 
tempt a  vindication  of  it,  upon  firft  principles,  I  ought 
perhaps  to  obferve,  that  it  was  recommended  by  fome 
very  powerful  real'ons  of  neceffity.  For,  as  the  earth 
was  given,  by  the  great  proprietor  cf  nature,  to  the  chil- 
dren of  men,  for  the  common  ufe  of  all,  it  was  manifeil- 
ly  defigned  to  be  improved  in  fuch  a  manner,  as  would 
fuppOrt  tlie  greateft  number  of  inhabitants  •,  fince  it 
v/ould  then  btft  anfwer  the  benevolent  end  of  its  be- 
ftowment.  Now,  the  fame  quantity  of  ground,  which 
is  requifite  to  furnifh  futfiflence  for  one  hunter,  is  ca- 
pable of  affording,  under  the  produftive  hand  of  agri- 
culture, a  competence  of  nourifhment  for  a  hundred 
cultivators.  The  hunting  ftate-muft  therefore  give  way 
to  the  agricultural.  Whenever  one  country  begins  to 
be  fo  fully  Hocked  with  people,  as  not  to  be  fufficient  to 
^uftain  them  all  confortably,  in  a  fuitable  mode  of  im- 
provement, it  then  becomes  their  right,  and  their  duty 
too,  to  migrate  to  fome  other  region,  which  is  either 
vacant,  or  but  partially  inhabited.  The  crowded  hive 
muft  fv/arm.  As,  from  thefe  and  other  motives,  fct- 
tlements  would  inevitably  be  made,  and  perhaps  ought 
to  be  made  on  this  newly  difcovered  and  almoft  uncul- 
tivated continent,  by  emigrants  from  the  overthronged 
kingdoms  of  Europe,  it  v/as  obviouily  beft,  both  for 
the  aboriginals  and  the  fettlers,  that  fuch  emigrations 
fliould  take  place,  not  according  to  the  interfering  in- 
clinations of  individuals,  but  under  the  dire£lion  of  the 
fcvereigns,  to  whom  they  acknov/ledged  allegiance,  and 
from  whom  they  expeded  prote£l:io.n.  At  any  rate,  if 
this  right  of  colonization,  under  royal  charters,  fliould 
be  now  reverfed,  the  reverfal  would  tear  up  the  founda- 
tions of  all  the  charter  Colonies,  royal  Provinces,  and 
Proprietary  Governments,  which,  by  the  late  fuccefsful 
revolution,  were  moulded  into  the  United  States  of  A- 
merica.  Principles  of  policy,  as  well  as  juftice,  there- 
forcj  command  us  to  maintain  the  validity  of  our  ancient 
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Charters  and  the  titles  acqu-n-d  under  them.  In  the 
prsfcnt  inltance,  both  panics  acknov/iedge  their  force 
and  build  their  claims  upon  that  found ution.  As  to 
thcin,  therefore,  a  charter  title  is  undeniable  and  deci- 
five,  fo  far  as  it  fairly  extends. 

The  right  which  a  King  of  England,  or  any  other 
European  Power,  had,  by  virtue  of  difcovcry,  according 
to  that  common  confent  which  forms  the  law  of  na- 
tions, was  the  abfolutefee  of  fo  much  of  the  country  as 
lay  vacant,  and  the  right,  in  exclufion  of  others,  to  pur- 
chafe  fuch  parts  as  were  occupied,  by  the  natives,  as  foon 
as  they  {hould  be  difpofed  to  fell  the  fame.  Whenever 
he  united  the  Indian  title  to  his  own,  by  fair  contrail, 
the  abfolute  property  was  vefted  in  him  and  he  then  be- 
came the  fole  and  exclufive  owner.  Such  a  right  of 
property  and  pre-emption  was  in  its  nature  transferable. 
Indeed  it  would  have  been  whoUy  ufelefs,  without  a 
power  of  transfer  ;  for  the  King  could  not  improve  the 
land  himfelf ;  and  a  conveyance  of  the  territory  in  fee 
fimple,  muft,  at  leaft,  transfer  all  his  intereft  ind  pro- 
perty in  the  foil.  'For  if  a  grantor  undertakes  to  convey 
the  whole  of  any  thing  abfolutely,  without  any  referv- 
ation,  and  as  free  and  clear  of  incumbrances,  when  it  is 
in  fa£l  incumbered  with  a  pre-exifting  right  or  lien  of 
another  psrfon,  the  grant  cannot,  it  is  true,  take  com- 
plete eiFe£t  5  fince  no  man  can  efFe<Slually  convey  more 
than  belongs  to  him  ;  yet,  unlefs  the  eftate  is  forfeitable 
by  fuch  excefs  of  authority,  it  operates  in  law  as  an  ef- 
fecSlual  conveyance  of  the  premlfes,  fubjeft,  however,  to 
the  incumbrance  or  limitation.  In  other  words  the 
grantee  takes  the  place  of  the  grantor,  and  is  inverted 
with  air  his  rights  in  relation  to  the  land. 

In  this  fenfe  the  royal  Charters  have  been  univerfally 
under (lood  and  carried  into  operation.  Practice  has 
explained  and  enforced  the  principle,  better  than  could 
be  done  by  volumes  of  theoretical  reafoning.  Thofe, 
who  were  entitled,  by  vixtue  of  fuch  grants,  have  thus 
claimed  and  holden  their  lands,  after  having  obtained 
a  releafe  or  transfer  from  the  Indians.  In  the  exercife 
of  fuch -a- right  ef  foil,  the  feveral  Provinces,  Colonies, 
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Charter  Companies,  and  Proprietaries,  have  parcelled 
out  their  territories,  by  various  modes  of  fale,  into 
towns,  plantations,  and  fingle  farms.  Innumerable  in- 
termediate transfers,  conformable  to  the  lavi^s  of  each 
ftate,  have  conveyed  the  derivitive  right  down  to  the 
prefent  owners.  This  is  the  origin  of  the  title,  which 
every  landholder  in  the  United  States,  except  fuch  as 
have  grants  from  our  Government,  fuice  we  fucceeded 
to  the  Britifh  dominions  in  America,  has  to  his  poflef- 
fions.  Whoever,  therefore,  can  ihew  a  title,  deduced 
from  the  fame  origin,  to  the  fufquehannah  lands,  or  any 
part  of  them,  is,  upon  the  fame  immutable  principle  of 
juflice,  the  equitable  and  lawful  proprietor  thereof. 


NUMBER  V. 


YY  E  ^^^y^  feen  what  right  the  King  of  Eng- 
land had  to  the  lands  in  controverfy,  and  that  the  fame 
■was  transferable.  The  next  object  of  enquiry  is,  how 
far  the  words  of  the  royal  Charter  of  1662,  confirma- 
tory of  the  title  deduced  from  the  Plymouth  Council, 
did  in  fact  transfer  it. 

It  ought  here  to  be  premifed,  that  we  are  not  confid- 
cring  in  what 'extent  the  powers  of  government  were 
given.  That  is  a  fubje£l:,  which  wc  profefs  not  to  dif- 
cufs.  Whether  the  State  of  ConnK(Si:icut  were  juilly 
entitled  to  the  governmental  dominion  over  the  weftern 
territory,  by  virtue  of  their  Clia'^ter,  is  not  within  the 
fcope  of  our  inveiligation.  Jurifdiclion  and  property 
arc  difhinft  in  their  natures,  their  objects,  and  their 
fources  of  derivation.  They  are  expreiTed  in  this  and 
other  royal  Charters,  in  feparate  claufes,  and  by  difFer» 
ent  words  of  grant.  They  do  not  naturally  imply  or 
include  each  other.  The  former  may  belong  to  one 
man  or  body  of  men,  and  the  htter  to  another  at  the 
fame  time.     One  is  affignable  in  its  nature,   the  other 
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not.  An  attempt  to  convey  the  power  of  government 
amounts  to  a  refignation  of  it,  but  does  not  veft  it  in 
the  purchafer.  It  was  fettled  by  the  royal  determina- 
tion in  1677,  and  afterwards  pradifed  upon  as  an  ef- 
tablifhed  rule,  that  the  Plymouth  Council  might  fell  and 
transfer  their  right  of  foil,  but  not  the  jurifdi£tion, 
which  was  holden  to  be  appropriate  and  unalienable. 
Therefore,  when  that  Council  had  granted  the  territory, 
which  is  now  the  State  of  New-Humpfliire,  to  Mafon, 
he  was  adjudged  to  hold  the  land,  and  it  accordingly 
defcended  to  his  heirs,  without  any  participation  in  the 
government.  The  jurifdiftion  v/as  confidered  to  be 
abandoned  by  the  Plymouth  Council,  and  the  King 
proceeded  to  er€£l  a  new  one  over  the  Province.  Ac- 
cording to  this  diftinttion,  which  is  believed  to  be  a 
folid  one,  Connecticut  might  derive  their  property  in 
the  foil,  from  the  Plymouth  Patent,  but  not  their  right 
of  jurifdiClion.  That  muft  be  founded  upon  either 
their  own  voluntary  aflbciation,  or  the  Charter  of  1 662. 
From  which  of  thofe  fources  it  originated,  or  how  far 
it  extended,  is  foreign  to  our  purpofc.  The  Commif- 
■fioners  appointed  by  Congrefs  in  1782,  decided  the 
queftion  of  jurifdi£tion  in  favour  of  Pennfylvania.  So 
far  as  the  decifion  was  within  their  conftitutional  au- 
thority, founded  upon  the  true  meaning  of  the  ninth 
article  of  the  Confederation,  it  is  final  and  conclufive 
between  the  States,  as  to  territorial  jurifdi£lion  ;  pro- 
vided it  was  fairly  obtained.  It  is,  indeed,  alledged, 
in  behalf  of  Connecticut,  that  there  was  groois  fraud 
in  that  tranfaClion,  on  the  part  of  certain  perfons  inte- 
refted  in  the  Pennfylvania  claim,-  in  detaining  and  fe- 
creting  fome  important  original  papers,  whicli  came  in- 
,to  their  pofleffion,  through  accident  or  defign,  by  means 
never  yet  fatisfaCiorily  explained  ;  w^hich  papers  were 
fuppofed  then  to  be  in  England,  in  the  hands  of  Coun- 
fcl,  with  whom  they  had  been  left,  but  were,  in  fa<3:, 
concealed  in  Pennfylvania,  before  the  application  was 
made  for  the  appointment  of  Commillioners,  and  dur- 
ing the  trial  at  Trenton.  It  is  a  faCt,  that  Connecticut 
^  objected  in  Congrefs  againft  holding  the  trial,  till  the: 
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termination  of  the  war,  exprefsly  upon  the  fuppoOtion,, 
that  thofe  documents  were  in  England.  Their  agents, 
alio  moved  the  ConimilTioners  for  an  adjournment,  up- 
on the  fame  ground-,  but  the  motion  was  overruled. 
How  far  -.he  charge  of  a  fraudulent  fuppreffion  of  evi- 
dence can  be  fupported,  is  not  for  me  to  examine^  as  I 
purpofcly  confine  this  exam.ination  to  the  fmgle  point 
of  property..  The  Legiflature  of  ConneGicut  have 
been  confidering  of  an  application  for  a  new  trial,  ref«. 
pe£^ing  the  jurifdidion.  Some  embarralTments  have 
occured,  as  to  the  mode  of  obtaining  it ;  but,  if  the 
facSt- be  true,  it  is  to  be  hoped  the  hands  of  juflice  will 
not  be  tied  by  forms,  or  pslfied  with  impotence. 
Connecticut  will  dcubtlefs  underftand  and  afiert  her 
rights,  if  it  can  be  done  without  endangering  the  public 
tranqviility. 

The  fettlement  of  the  jurifdi£lion  has  no  necefTary. 
conne£lion  with  the  title  of  the  land.  The  latter  was 
exprefsly  excluded  from  the  confideration  of  the  Com- 
miffioners,  as  we  fliall  fee  in  a  future  number.  In  de- 
ciding the  former,  they  might  be  of  opinion,  that  it  w;;s 
not  the  intention  of  the  Chartei",  to  extend  the  Govern- 
ment of  Conne<Slicut  over  the  v/hole  of  the  land  grant- 
ed, but  to  leave  it  co-extennve  with  the  original  colon- 
ial cilabliflim.ent.  They  might  judge,  that  a  new  gov- 
ernment could  lawfully  be  created  within  the  limits  of 
a  former  one,  by  the  fame  authority  which  conflituted 
the  firft,  without  diiturbing  any  private  rights  acquired 
under  it ;  or  they  might  vlev/  it  in  a  political  point  of 
light,  and  think  it  was  of  little  or  no  importance,  to 
which  fhate  the  government  fhould  be  awarded.  "What 
the  reafon  of  their  deciiion  was>  and  how  far  it  v/as  er- 
roneous or  well  founde,  is  another  and  altogether  a  dif- 
ferent point.  The  prefent  queflion  is,  whether  the 
Charter  of  Connedicut  did  really  transfer  all  'the  pro- 
perty in  the  foil,  v^hich  before  belonged  to  the  King. 

The  operative  words  are,  "  and  know  ye  farther  that 
we,  of  our  abundant  grace,  certain  knowledge,  and 
mere  motion,  have  given,  granted  and  confirmed,  and 
by  tliefe  prefentSj  for  us,  our  hvirs  raid  facceflbrs,  do 
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give,  grant,  and  confirm,  unto  the  faid  Governor  and 
Company,  and  their  fucceflbrs,  all  that  part  of  our  do- 
minions in  New-England  in  America,  bounded,  &c. 
together  with  all  firm  lands,  foils,  grounds,  havens, 
ports,  rivers,  waters,  fifhings,  mines,  minerals,  precious 
jlones,  quarries,  and  all  and  fingular  other  commodi- 
ties, jurifdiftions,  royalties,  privileges,  franchifes,  pre- 
heminences,  and  hereditaments  whatfoever,  within  the 
faid  tra£l,  bounds,  lands,  and  iflands  aforefaid,  or  to 
them  or  any  of  them  belonging  j  to  have  and  to  hold  the 
fame  unto  the  faid  Governor  and  Company,  their  fuc- 
cefTors  and  afiigns  forever,  upon  truft  and  for  the  ufe 
and  benefit  of  themfclves  and  their  aflbciates," 

Give,  grant  and  confirm^  are  proper  words  of  convey- 
ance. The  general  exprefiions,  ail  t he t  part  of  our  do- 
inimans,  bounded^  &c.  and  efpecially  the  fpecificating 
terms,  all  lands,  foils,  grounds,  hereditament,  &c.  luithin 
the  faid  tra5l,  carry  the  whole  of  the  land  included  in 
thofe  bounds,  and  every  particle  thereof,  together  with 
all  the  privileges  and  appurtenances.  The  Governor 
and  Company  being  a  lawful  corporation,  with  perpet- 
ual fucceflion,  a  grant  to  tliem,  their  fuccefibrs  and  af- 
fligns  forever,  veils  an  abfolute  eilate  in  fee  fimple. 

In  (hort,  no  one,  whofe  opinion  is  wortli  regarding, 
will  hazard  his  reputation  for  common  fenfe  fo  far,  as 
ferioufly  to  deny,  that  the  words  here  ufed  to  exprefs 
the  grant,  the  tilings  granted,  and  the  nature  and  qual- 
ity of  the  eftate  intended,  are,  according  to  their  ft ri(£l 
technical  definition,  as  well  as  their  general  acceptation 
in  common  parlance,  fufficient  to  pafs  to  the  grantees 
all  the  property  whatever  of  the  grantor  in  the  premifes. 
So  that  the  Governor  and  Company  of  the  Colony  of 
Connecticut,  hereby  became  abfolutely  and  indefeaiihly 
vefted  with  the  whole  right  and  title,  which,  by  the 
laws  of  nations,  and  the  confent  of  mankind,  previouily 
exifted  in  the  King  of  England,  as  to  every  acre  of  lapd 
included  within  the  defciiptive  limits  of  the  Chart^, 
and  not  referved'  by  the  exception  before  mentioned. 

The  extent  and  location  of  the  grant  come  next  un- 
der confi deration,  aad  will  form  tlie  fubjed  of  the  fuc- 
cseding  number. 
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E  are  next  to  confider  the  extent  and  loca- 
tion of  the  ConneCbicut  Charter. 

It  is  a  rule  of  common  law,  founded  upon  folid  rea- 
fon,  that  every  grant  is  to  be  taken  moft  ftrongly  againft 
the  grantor  and  in  favor  of  the  granttee ;  becaufe  it  is 
always  pre  fumed,  that  he  who  grants  a  thing,  will  ex- 
prefs  it  in  terms  moft  beneficial  to  himfelf.  Therefore 
if  the  words  admit  of  two  interpretations,  that  is  to  be 
adopted  which  is  moft  advantageous  to  the  other  party. 
This  rule  of  conftruftion  is  as  applicable  to  royal 
Charters,  as  to  the  grants  of  private  perfons,  and  is  ex- 
prefsly  recognized  by  the  Charter  under  examination, 
in  thefe  remarkable  words. 

«  And  laftly  we  do,  for  us,  our  heirs,  and  fucceflors, 
grant  to  the  faid  Governor  and  Company,  and  their 
fuccelTors,  by  thefe  prefents,  that  thefe  our  Letters  Pa- 
tent fhall  be  firm,  good  and  efFetlual  in  the  law,  to  all 
intents,  conftru£lions  and  purpofes  v/hatfoever,  accord- 
ing to  our  true  intent  and  meaning  herein  before  declar- 
ed, as  foall  be  conjlriied^  reputed  and  adjudged  mojl  favor ^ 
able,  on  the  hhalf\  at'dfor  the  hejl  hem  jit  and  behoof  of  the 
faid  Governor  and  ccmpan\,  and  their  fuccefjors^  although 
exprefs  mention  of  the  yearly  value  or  certainty  of  the 
premifes,  or  of  any  of  them,  or  of  any  other  gifts  ox 
grants  by  us,  or  any  of  our  progenitors  or  predeceflbrs, 
heretofore  made  to  the  faid  Governor  and  company, 
&c.  is  not  made,  or  any  ftatute,  a£l,  ordinance,  provi- 
fion,  proclamation  or  rePaiftion,  heretofore  had,  mace,, 
enacted,  ordained  or  provided,  or  any  other  matter, 
caufe  or  thing  whatfoever,  to  the  contrary  hereof,  in  a- 
jiy  wife  notwithftanding." 

The  Englifii  language  cannot  fnrriifli  words  fufH- 
cient  to  form  a  ftronger  declaration  in  favour  of  the 
grantees.  Agreeably  to  the  general  rules  of  conftruing 
deeds,  and  tlie  plain  letter  and  fpirit  cf  this  moft  expli-- 
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■  cit  claufe,  the  grant  was,  to  all  "  intents,  confi:m£lions 
and  purpofes  whatever,"  efiecStual  and  irrevocable  in  its 
operation,  and  mufl  clearly  have,  not  a  reftri<Sled  but  a 
liberal  interpaxtation,  in  point  of  extent,  quantity  and 
duration. 

In  thofe  early  days,  v/hen  preclfe  boundai-ies  were  not 
minutely  underflood,  and  land  was  comparatively  of 
little  value,  the  defcriptions  in  public  Charters,  as  well 
as  private  deeds,  were  loofe  and  indefinite,  to  a  degree, 
that  aftonilhes  thofe,  who  are  accuftomed  only  to  the 
modern  accuracy  of  defcriptions.  But  the  intention  of 
•the  parties,  in  every  cafe,  is  to  be  coUefted  from  the 
•whole  inftrument,  and  any  other  documents,  to  which 
it  refers.  For,  in  the  eye  of  law,  that  is  certain,  which 
by  a  reference  to  fometliing  elfe  known  and  certain,  is 
capable  of  afcertainment. — Now  the  Charter  of  1 662 
evidently  refers  to,  and  is  predicated  upon  the  purchafe, 
which  the  Colony  had  previoully  made  of  Lord  Say  and 
,SeaI  and  others. — Their  deed,  therefore,  from  the  Earl 
•of  Warwick  may  fairly  be  admitfed  to  explain  this  con- 
firmatoiy  Charter,  and  fupply  any  want  of  particulari- 
ty in  the  defcription  of  its  premifes.  For  the  fame 
thing  was  undoubtedly  intended  by  both. 

It  ought  to  be  recolle£il:ed  that  the  fide  boundaries  of 
Maflachufetts  were  fixt  lines,  being  parallels  of  latitude, 
•extending  from  certain  points  acrofs  the  continent  j 
that  the  Atlantic  was  then  called  the  Weftern  Sea  or 
Ocean,  and  the  Pacific  known  by  the  name  of  the  South 
Sea  or  Ocearu 

Withthefe  leading  cir<:umftances  in  view,  let  ns  ex- 
amine the  defcriptive  language  of  this  Charter.  The 
firfl:  words  of  it  are,  «  all  that  part  of  our  dominions  in 
N.ew-Etigland."  The  tra£l  intended  is  therefore  with- 
in Neiv-Etigland,  that  is,  between  the  40th  and  48th 
degrees  of  Latitude  inclunvely,  which  were  the  exprefs 
limits  of  New-England,  or  North- Virginia.  Such  a  lo- 
cation of  the  grant,  as  will  carry  it  North  of  the  48th  or 
South  of  the  40th  degree  of  Latitude,  is  excluded,  by 
the  very  terms.  It  is  bounded  on  the  Eaft  by  Narra- 
^anfett  River  or  Bay,  on  the  north  by  the  line  of  Mafia- 
E 
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chufetts  Plantation,  and  on  the  weft  by  the  South  Sea.-— 
The  eaftern,  northern  and  wellern  boundaries  are  fo 
pirticalariz>;d,  as  to  admit  of  no  poTi  )le  difpute  or 
doubt.  And  it  muft  neceiTarily  have  fome  extenfion 
fout'i^vard.  The  C  larter  expreffes,  in  general  terms, 
tint  it^is  boan  le.l,  o.i  chc  fDUth,  by  the  fea,  ind  particu- 
larly rhit  it  extends  to  "  whttz  the  faid  River  (thit  is 
the  Nirra/i.ii'jtt  Rivjr)  falleth  into  the  fea."  From 
the  line  of  iVl  uIichaL-tcs,  then,  it  certainly  fpreads  to 
the  fia,  at  the  ead  end.  But  the  \vhole  fou'hern  bound- 
ary is  not  fo  particularly  defcrioed  in  the  Charter,  as  in 
Warwick's  deevd,  where  it  is  expreffed  to  be  '<  the  fpace 
of  forty  lea  Tues  from  ISfarraganfett  Bay  or  river,  upon 
a  ftraight  line,  near  the  fea  (hore,  toward  the  fouth- 
weft,  W3fl  and  by  fouth,  or  weft,  as  the  coaft  lieth,  to- 
ward Virginia,  and  north  and  fouth  in  latitude  and 
breadth,  and  in  length  and  longitude,  of  and  within  all 
the  breadth  aforefaid,  throughout  all  the  main  lands 
there,  from  the  Weftern  Ocean  to  the  fouth  fea." — 
Forty  leagues,  or  one  hundred  and  twenty  miles, 
fpread  over  all  the  fea  coaft  fouth  of  Narraganfett, 
and  north  of  the  fouth  line  of  New-England,  -  ex- 
cept the  coaft  of  New- York  and  New-Jerfey,  which 
States  are  within  the  exception  in  the  grant,  as  we 
fhall  fee  in  the  fequel.  If  language  has  any  mean- 
ing, the  tra6t  intended  to  be  granted  reaches  to  the  Pa- 
cific Ocean,  in  fome  dire61:ion  or  other.  The  «  South 
Sea"  is  in  exprefs  terms  made  the  weftern  limit,  both 
in  Lord  Warwick's  deed  and  In  the  Charter.  The  ex- 
preflion  is  not  capable  of  a  double  meaning.  There  is 
but  one  fea,  or  body  of  waters  fo  called.  There  is  not, 
and  never  was,  any  other  place,  or  fituation  known  by 
that  name.  So  permanent,  fo  unequivocal  aiid  known 
a  boundary  cannot,  with  the  leaft  colour  of  reafon,  be 
denied  or  explained  away.  To  attempt  it,  would  fure^ 
ly  be  trifling  with  every  reader,  who  underftands  the 
Englifh  language.  The  grant  pofitively  runs  to  the 
South  Sea.  By  being  limited  on  the  line  of  Maffachu- 
fetts,  as  its  northern  boundary,  it  is  clear,  the  tra6l 
granted  muft  lie  in  fuch  a  direction,  as  not  to  interfere 
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•with  that  Colony.  In  other  words,  it  muft  he  fitunted 
fouth  of  it.  From  the  Charter,  it  is  evident  that  the 
length  of  the  territory  granted  lies  and  extends  in  the 
fame  dire£tion  with  the  Maflachufetts  line.  No  other 
poflible  conftru£tion  can  be  given  to  the  worcic;,  "in 
longitude,  as  the  line  of  the  MafHichufetts  Colony,  run-. 
ning  from  eafl  to  weft,  that  is  to  fay,  from  the  faid 
Narraganfett  Bay  on  the  eaft,  to  the  South  Sea,  on  the 
weft  part."  Nothing  can  be  more  explicit.  By  the 
Earl  of  Warwick's  deed,  it  is  equally  evident,  that  its 
breadth  is  from  north  to  fouth.  The  words  are  "  North 
and  South  in  latitude  and  breadth.  Now,  length  and 
breadth  are  terms  of  known  and  unequivocal  fignifica- 
tion,  when  ufed  in  defcribing  land.  The  word  "  Lat- 
itude" appears  to  be  here  ufed  in  its  common  geogra- 
phical fenfe,  meaning  diftance  from  fouth  to  north,  be- 
tween two  parallel  circles ;  and ."  Longitude"  as  ob- 
vioufly  fignifies  diftance  from  eaft  to  weft,  between  two 
meridians.  Such  was  the  language  of  thofe  times,  as 
appears  by  other  fimilar  inftruments  ih  general. 

This  location  is  alfo  conform.able,  in  its  points  of  ex- 
tent and  dire£lion,  to  that  of  the  other  charters  granted 
by  the  fame  authority  and  relative  to  the  fan^e  kind  of 
fubje£ls.  Witnefs  the  Plymouth  Charter  and  thnt  of 
Muffachufetts,  in  which  the  direftion  was  uniformly 
from  eaft  to  weft,  within  certain  parallels  of  Latitude. 
In  thofe  grants  the  exprefiions  ea/^  and  luejly  north  and 
fouthf  confefiedly  mean,  duly  and  diretflly  in  thofe  fever- 
al  points  of  compafs,  according  to  parallel  and  meri- 
dional lines.  And  there  is  no  manner  of  reafon  for 
fuppofing  a  departure,  in  this  one  folitavy  inftance,  from 
the  accuoftmed  fenfe  of  words,  as  ufed  in  fuch  writings. 
The  date  of  the  Plymouth  Charter  was  in  1620.  The 
purchafe  of  Maflachufetts  was  in  1628  ;  their  Charter 
in  1629.  The  Earl  of  Warwick's  purchafe,  and  his 
confirmatory  charter,  were  in  1630.  His  deed  to  Say, 
Brook,  &c.  was  in  1631.  At  no  greater  diftance  of 
timcj  the  parties  concerned,  of  whom  Lord  Warwick 
was  a  principal  one,  being  a  leading  member  and  Preli- 
dent  of  the  Plymouth  Council,  doubtlefs  underftood 
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the  ftxbJecJl:  alike,  and  affixed  to  the  defcrlptive  word*, 
which  were  common  to  the  feveral  patents,  the  fame 
kntcy  in  all  of  them,  when  applied  to  the  fame  fubjecls, 
and  ftandiug  in  a  fimihr  conne6tion. 

The  reader  muft  have  noticed  a  ftriking  fimilarity  of 
ejcpreffion  between  the   Charter  of  Mailachufetts,  and 
Lord  Warwick's  deed  to  Say  and  others.     Some  part  of 
the  latter  is  nearly  a   tranfcript  of  the  former.     After 
defcrtbing  the  land  granted,  as  lying  between  the  rivers 
Merrimack    and    Charles,   and    fpreading  three   miles 
north  r.nd  fouth  of  thofe  rivers,  that  Charter  fays  "  all 
and  frngular  the  lands  and  hereditam.ents^hatfoeverj  ly- 
ing and  being   within  the  limits   aforefvdd,   north    and 
fouth  in  latitude  and  in  breadth,  and  in  length  and  lon- 
gitude, of  and  v/ithin  all  the  breadth  aforefaid,  through- 
cut  the  main  lands   there,  from  die  Atlantic   Sea  and 
Ocean  on  the  eaft  part^  to  the  South  Sea  on  the  weft 
part."     After  mentioning  the  fea  coafl:  for  the  diflance 
of  one  hundred  and  twenty   miles,    as   the   fouthern 
boundary  (the  line  of  MaiTachufetts  being  the  northern) 
Warwick's  deed  fays  "  all  and  fmgular  the  lands   and 
hereditaments  whatfoever,  lying  and  being  within  the 
lands  af"orefaid,  North  and  fouth  in  latitude  and  breadth, 
and   in  length  and  longitude,   of  and   within   all   the 
breadth  aforefaid,   throughout  the   main   lands   there, 
from  the  Weftern  Ocean  to  the  South  Sea."     The  tra£l: 
intended  by  the  former  was  fituated  between  a  line  be- 
ginning  at  the  fea,  and  running   in  an  irregular  curve, 
parallel  with  the  Merrimack,  three  miles  north  of  it,  to 
Patucket  Falls,  which   was  confidered  the  weftern  ex- 
tent of  that  river,  and  another  line  drawn  in  the  fame 
manner,  three  miles  fouth  of  Charles  fiver,  as  far  up 
that  river,  as  it  extends  to  the  weft,  thence  weftward, 
*'  of  and  within  all  the  breadth  aforefaid,"  that  is,  the 
breadth  which  it  had,  at  the  wefternmoft  extent  of  the 
river  lines,  in  a  diretSl:  courfe  to  the  Pacific  Ocean,  be- 
tween imaginary  or  parallel  lines  drawn  from  thofe  two 
ftations.     This  is  the  fettled  and  adjudicated  conftruc- 
tion  of  that  Charter.     The  adjudication  is  an  autliority 
Gxa£lly  in  point,,  there  being  no  material  difi'erence  ia 
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the  two  c:\fes.  In  this  refpefl.  The  words,  "  of  and 
■witl-iin  all  the  breadth  aforefaid,"  in  the  Connefticut 
granl,  muil  mean  the  breadth  which  it  had  acquired, 
at  the  weflern  termination  of  the  fpecificated  fouthern 
boundary.  With  confidence,  therefore,  we  pronounce, 
that  the  territory  here  intended  is  bounded  on  the 
north  b/  the  fouth  Hne  of  Maflachufetts,  on  the  eafl  by 
Narraganfett  river,  on  the  fouth  by  the  fea,  from  the 
mouth  of  the  faid  river,  to  the  point  where  one  hun- 
dred and  twenty  miles  terminate,  and  thence  by  a  line 
of  latitude,  paffing  through  that  point,  and  including  the 
fame  breadth,  to  the  Pacific  Ocean.  Within  thofe  lim- 
its the  land  covered  by  the  Sufquehannah  Purchafe  is 
known  to  be  fituated.  Unlefs,  therefore,  it  falls  under 
the  exception  before  alluded  to,  it  paffed  by  the  Charter 
to  the  Colony  of  Conne£ticut. 
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N  the  preceding  numbers  it  has  been  demon-' 
ftrated,  as  far  as  the  nature  of  the  fubje£l  admits  of  de- 
monftration,  that  all  the  right  and  title,  except  the  In- 
dian pofeflbry  claim  to  the  land  in  contefl,  was  veiled  in 
the  Colony  of  Conne«£ticut,  by  the  Royal  Charters  be- 
fore ftated,  unlefs  this  contefted  tradl:  was  included  in 
the  exception  exprefled  or  Implied  in  thofe  charters. 
That  is  then  the  next*obje£l  of  inveftigation. 

It  has  been  already  obferved,  that  the  great  New- 
England  or  Plymouth  Charter,  exprefsly  excepted  fo 
much  of  the  territory  defcribed,  as  was  «  a£lually  pof- 
fefled  or  inhabited  by  any  other  Chriftian  Prince  or 
State."  The  under  Grant,  which  the  Colony  of  Con- 
nefticut  purchafed  of  the  Aflignees  of  the  Plymouth 
Council,  could  not  be  more  extenfive  than  that  out  of 
which  it  was  carved,  but  muft  necefiarily  be  qualified 
by  the  fame  limitations  and  exceptions.  To  deny  this, 
would  be  to  contradidl  the  mathematical  axiom,  that  a 
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part  cannot  include  what  is  not  included  in  the  whole : 
And  the  Charter  of  1662,  being  not  an  original  grant, 
but  only  a  conlirmation  of  the  former  derivative  title, 
referring  thereto,  and  predicated  thereon,  is  equally 
fubjticSl:  to  the  fame  exception,  whether  it  is  particular- 
ly expreffed  therein,  or  not. 

Befides,  at  the  date  of  this  Charter,  the  Epglifli  were 
jiot  in  poffeiTion  of  that  part  of  the  country,  which  is 
fuppofed  to  have  been  excepted  out  of  the  grant.  On 
the  contrary,  the  Dutch  and  Swedes  claimed  and  pof- 
feffed  it,  under  a  difcovery  made  by.  Henry  Hudfon,  in 
1609,  of  whom,  though  an  Englifhman,  they  pretend- 
ed to  have  purchafed  a  Chart  of  the  coaft  and  the  right 
of  difcovery.  The  States  General,  accordingly,  in 
16 14,  gave  a  patent,  by  virtue  of  which  the  patentees 
fettled  at  New-York,  which  they  called  New-Nether- 
l^mds ;  and  extended  their  fettlements  up  the  river  as 
far  as  Albany,  which  theynamed  New-Orange,  where 
they  built  a  fort.  It  is  true  they  were  interrupted  bf 
Capt.  Argoll  from  Virginia  ;  but  re-eftablifiied  them- 
felves,  and  continued  in  quiet  pofitflion  of  the  river, 
until  after  the  date  of  the  Charter  to  Connecticut. 
The  King  of  England  had  no  authority  to  grant  away 
thofe  lands,  thus  holden  under  a  different  claim,  until 
he  had  acquired  them,  by  fome  mode  of  acquifition, 
permitted  by  the  laws  of  nations.  This  pofition  is  juft, 
whether  the  pofi'effion  of  i.'e  Dutch  was  rightful,  or 
merely  colourable;  fince  it  was  at  kaft  an  a£lual  and 
adverfary  one.  Suppofe  a  private  man  owns  a  long 
tra£l  of  land,  through  the  middle  of  which  another  per- 
fon  has  formed  an  a£lual  ffttlement,  which  he  occupies 
under  colour  of  title.  A  deed  of  the  whole  tra<St  thus 
■fituated  will  effe6lually  convey  the  two  ends,  but  not 
that  part,  which  is  thus  aflually  occupied  by  the  dif- 
feifor.  Why  is  not  this  rule  of  law  applicable  to  the 
cafe  under  confideration  ?  If  the  Dutch  had  a  good 
right  to  the  land  pofleffed  by  them  adjacent  to  Hudfon's 
river,  clearly  the  King  of  England  could  not  difpofe  of 
it  at  all.  If  they  had  not  a  good  right  to  it,  they  were 
difleifors  of  it  j  and  while  thie  national  diffeifin  coatU 
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fiued,  a  Charter  from  the  crown  of  England,  let  it  b« 
expreiTed  in  as  (Irong  terms  as  poffible,  could  not  pafs 
the  right  of  foil.  The  territory  mult  firll  be  reduced 
to  pofleflion.  Such  a  redutSlion  did  not  take  place,  un- 
til Auguft  1664,  when^  a  war  having  broken  out  be- 
tween the  Englilh  and  Dutch,  Col.  Nichols,  under  a 
commiflion  fiom  King  Charles  the  fecond,  conquered 
and  added  the  Dutch  fettlemeiits  to  the  British  Domin- 
ions. The  land,  over  v/hich  thofe  fettlements  were 
fpread,  did  not,  therefore,  and  could  not,  pafs  by  the 
antecedent  Charter  to  CoanecSlicut. 

Indeed  that  Charter  fairly  admits  and  implies,  if  it 
does  not  exprefs,  the  exception.  For  it  includes  only 
wliat  was  then  within  the  dominions  of  King  Charles. 
The  words  are  "  all  that  part  of  our  Dominions  in  New 
England,"  &c.  Thefe  Dutch  territories  were  not,  at 
that  time,  a  part  of  his  Dominions  j  but  were,  in  faft, 
vnder  the  dominion  and  government  of  another  inde- 
pendent State,  and  a  State  too,  in  amity  with  Great-Bri- 
tain. So  that  they  are  not  within  either  the  letter  or 
fpirit  of  the  royal  grant. 

This  is  the  fenfe,  in  which  the  Charter  has  always 
been  underftood  by  both  parties  thereto,  as  is  evident 
from  the  circumftances,  that  Connecticut  never  claimed 
the  Dutch  territories,  as  a  part  of  the  tra£t  included  in 
her  Charter  •,  and  that  the  King  on  the  1 2th  day  of 
March,  1664,  gave  a  commiflion  for  the  conqueft,  and 
a  patent  for  tile  property,  and  government  of  thofe  ve- 
ry territories,  knowingly  and  exprefsly  to  his  bro- 
ther the  Duke  of  York;  which  patent  was  renewed 
after  the  conqueft  of  the  Dutch,  upon  a  doubt  whetJier 
the  pofTelSon  of  another  nation,  at  t!ie  date  of  the  firft 
patent,  did  not  render  it  void.  Thus  all  parties  con- 
cerned acquiefced  in  the  undoubted  right  of  the  crown, 
to  grant  the  proper  Dutch  territories,  when  once  re- 
duced into  pofleflion,  as  land  not  before  granted ;  al- 
though much  difpute  unhappily  followed  refpe6ting 
their  extent  and  boundaries. 

But  whatever  were  the  limits  of  the  Dutch  and  Swe- 
4ifk  dominions  or  pofl'eflions,  precifely  the  fame  were 
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the  boundaries  of  the  excepted  tra£l,  which  did  not  pafs 
by  the  Cherter  to  Connedlicut,  but  was  granted,  as  be- 
fore llatcd,  to  the  Duke  of  York.  Thofe  limits,  there- 
fore, deferve  particular  confideration. 

Whoever  reads  the  Charter  to  the  Duke  of  York, 
will  be  convinced,  that  it  was  intended  to  transfer  to 
him  all  that  part  of  New-England  v/hich  then  remained 
veiled  in  the  crov/n.  In  the  language  of  Smith,  the 
Hillorian  of  New- York,  he  was  made  the  "  refiduary 
legatee"  of  the  royal  eftate  in  New-England.  Yet  his 
Charter  is  bounded  on  the  weft  by  the  Delaware.  And 
I  do  not  find  that  the  Duke,  or  any  perfon  under  him, 
ever  claimed  any  further  to  the  weft.  The  Dutch,  be- 
fore him,  fo  far  as  appears  by  the  authentic  hiftories 
of  thofe  times,  never  pretended  to  hold  any  land  fo  far 
from  Hudfon's  river  weftward,  as  to  interfere  with  the 
fubj£6l  of  the  prefent  controverfy.  It  is  certain  they 
never,  in  fa6l,  had  any  poffeflions  or  habitations  there  ; 
and,  if  not,  the  land  in  queftion  was  not  within  the 
exception,  which  could  extend  only  to  fo  much,  as  was 
properly  under  their  immediate  poireihon. 

This  idea  is  well  exprefled  in  the  written  opinion  of 
four  Englifli  Lawyers,  of  high  authority,  who  were 
confulted  upon  the  fubjedt,  and  to  whom  the  Conneft- 
icut  title  was  ftated  at  large.  In  anfwer  to  the  follow- 
ing queftion,  "  Do  the  words,  aElually  pojjejfed  and  oc' 
ciipiedf  extend  to  lands  on  the  weft  fide  of  the  Dutch 
fettlements,  which  were  at  the  time  of  the  Grant  of 
James  the  firft,  in  a  perfecl  wildernefs  ftate,  but  divid- 
ed from  the  Englifli  fettlements  by  the  poffeirion  of  the 
Dutch  ?  And  did  the  grant  to  the  Council  of  Plymouth 
mean  to  except,  in  favour  or  foreigners,  not  only  what 
they  had  a£lually  planted,  but  all  to  the  weftward  of 
fuch  plantations  f"'  They  fay,  **  We  are  of  opinion, 
that  the  words  aclually  pojfejfed  and  enjoyed,  do  not  extend 
to  lands  on  the  weft  fide  of  the  Dutch  fettlements, 
whicli  were,  at  the  time  of  the  grant  of  James  the  firft, 
in  a  wildernefs  ftate,  though  divided  from  the  Englifli 
fettlements  by  the  actual  pofleffion  of  the  Dutch  ;  and 
that  the  grant  to  the  Council  of  Plymouth  did  not  meaa 
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to  except  in  favor  of  any  one,  any  thing  to  the  weft- 
ward  of  fuch  plantations." 

E.  Thurlow, 
Al.  Wedderburne, 
Rd.  Jackfon, 
Jn.  Dunning." 
For  the  very  fame  reafons,  the   Charter  of  1662  did 
not  except,  in  favour  of  any  one,  an  acre  of  land  weft  of 
the   Dutch  plantations.     The  exception  in  this  latter 
Charter  is  founded  on  the  fame  great  principle,  as  that 
in  the  primitive  one  to  the  Plymouth  Council,  and  be- 
ing implied,  rather  than  exprefled,  cannot,  by  any  con- 
ftrucVion,  be  broader.     A  rule  or  an  exception,  founded 
upon  implication,  cannot  furely  extend  beyond  the  rea- 
fon  or  neceffity  of  the  cafe. 

Therefore,  as  the  land  now  in  controverfy  lies  clear- 
ly weft  of  any  fuch  plantations,  and  yet  within  the  Bri- 
tifti  dominions,  as  they  then  exifted,  and  alfo  within 
the  defcriptive  limits  of  the  Charter,  it  was  not  touched 
by  the  exception,  but  pafled  by  the  royal  Grant,  and 
vefted  in  the  Governor  and  Company  of  tlae  Colony  of 
Conne6licut. 

"We  fliall  ihew,  in  a  future  number,  that  the  Coiv- 
iKtlicut  claimants  have  extinguiihed  the  Indian  rights 
and  confequently  have  now  a  complete  title. 
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J_  HE  Coflnefticut  Sufquehannah  Company,, 
whofe  nght  to  the  contefted  land  is  particularly  under 
confideration,  was  formed  in  July  1753.  Upon  the 
ITvft  fjttlem«xt-of  the  colony,  an  Indian  purchafe,  made 
by  any  freeman,  was  confidered-as-vaUd^  without  the 
concurrence  of  government..  But,  as  it  is  exprefled  in 
the  preamble  of  a  ftatute,  afterwards  made  upon  the 
fubjecl:  (diiacukies  having  arifen  by  reafon  of  many 
E 
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purchafes  thus  made  by  individuals,  without  the  pre- 
ceding allowance  or  fubfequent  confent  of  the  aiTembiv) 
it  was  enad^ed  in  and  by  th.;  faid  itatute,  which  was  ia 
force  when  the  Sufquehannah  purchafe  was  made,  that 
*'  All  lands  in  this  government   are  holdtn  of  the  king  cf 
Great-Britain^  as  Lord  of  the  fee  ^   and  that  no  title  to  uny 
lands  in  this  ealony  can  accrue^    by  any  purchafe  made  of 
the  Indians,   on  pretence  of  their  being  native  proprietors 
thereof,  nvithout  the  allonvance  or  approbation  oj  this  affevi- 
bly"     At  that  day  the  colony  did   not   pretend    to  feli 
their  lands,,  but  portioned  them  out  among  their  citi- 
zens, by  fufFering  them,  under  the  difcretion  and  con- 
troul  of  govei-nment,  to  become  purchafers  of  the  In- 
dians.    Whenever  the  affembly  judged  that  the  public 
good  required  an  extenfion  of  fettlements,  they  permit- 
ted  individuals  or  compani'cs  to  acquire  lands  of  the 
natives  for  that   purpofe.     A   previous  permifEon  or 
fubfequent  approbation,   was  all   that  was  uectilary  to 
render  the  tranfaclicri  valid.     Settlement  and   popula- 
tion, rather  than  fpeculation  and  gain,  w:;re  the  objefts 
f)f  this  policy.     Whether  it  was  wife  or  not,  need  not 
be  enquired.     It  is  fufficient,   that  it  was  adopted    by 
diofe  vv'hofe  right  it  was  to  judge  and  determine.    Some- 
thing like  it,   however,  has  exilled  In  the  beginning  of 
moft  cf  the  other  colonies.     The  lands  on  the  eaft  fide 
of  New-York,  having  been  in  this  manner  taken  up,  a 
number  of  enterprizing  citizens  alTociated  together  for 
the  purpofe  cf  procuring  a   traft   on  the  weft   fide  o£ 
New- York,   adjoining  upon   the  river  Sufquehannah.: 
They  alTumed  the  name  of  the  Sv.fquehannah  Company^, 
and  at  length  effjfted  a  purchafe  from  the  Five  Nations-: 
of  Indians.    Their  deed  is  dated  J\dy  i  rrh,  1754.     Af- 
ter dtfcribing  the  grantors,,  and  tl:eir  ri^ht  and  aut]:o- 
rity,   rs  "chiefs,  fachems  and  heads  of  the  Five  Na- 
tions," and  tie  native  proprietors  of  the  land,  and  that 
.the  fame  lies  within  tlte  limits  of  the  royrd  ch<irter  to; 
Ccnn^fricu;  ;   meiitiouir'g  the  application  of.  the  gian- 
te:^s  '.'ci'-L'  fubj..ct';  of  I'lm-;  Gtrorge  the  fecond,,  and  in— 
h;ihitai  ;-';  of  Coriiieif^icut,    and  c.xprcfGng  the  good  un— 
derftanding  which  had  mutual]  j-  fublillicd  between  the. 
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parties,  their  wilh  for  its  continuance,  and  the  benefits 
which  would  refult  from  a  fcttlement  on  the  prcmife^, 
the  deed  contains  thefe  words,  "  Now  thereupon,  for 
and  in  confideration  ^thereof,  and  for  the  further  full 
and  ample  confidtration  of  the  fum  of  two  thoufand 
pounds  of  current  money  of  the  province  of  New-York, 
to  us,  to  our  full  fatisfailion,  before  the  enfcnling  here- 
of, contented  and  paid,  the  receipt  whereof,  to  our  full 
content,  we  do  hereby  acknowledge,  and  thereupon  do 
give,  grant,  bargain,  fell,  convey  and  confirm,  to  &c.'* 
{  Here  follow  the  names  of  the  grantees^  t^fc.J  "  Which 
(aid  given  and  granted  tradl  of  land,  is  butted,  bounded 
and  defcribed  as  followeth,  viz.  Beginning  from  the 
one  and  fortieth  degree  of  north  latitude,  at  ten  miles 
diflance  eafl:  of  Sufquehannah  river,  and  from  thence, 
with  a  northerly  line,  ten  miles  eafl  of  the  river,  to  the 
forty-fecond,  or  beginning  of  the  forty-third  degree  o£ 
north  latitude,  and  to  extend  weft  two  degrees  of  lon- 
gitude, one  hundred  and  twenty  miles,  and  from  thence 
fouth  to  the  beginning  of  the  forty-fecond  degree,  and 
from  thence  eait  to  the  aforementioned  bounds,  which 
is  ten  miles  eaft  of  the  Sufquehannah  river,  together 
with  all  and  every  the  mines,  &c.  and  all  other  the 
hetedltaments,  &c.  to  have  and  to  hold  the  above  grant- 
ed and  bargained  premifes,  &c.  to  them  and  to  thtir 
heirs  and  afligns  fo-ever,"  &c.  There  are  alfo  the 
ufu.'.l  covenants  of  L\£ra  and  warranty.  The  deed  was- 
executed  by  fix  principal  fachems,  in  the  prefence  of 
Ephraim  Williams,  ju  1.  and  Jofeph  Kellogg.  The  fame 
day  ir  was  executed  by  five  more  principal  fachems,  in 
the  prcjfence  of  James  Sharp  and  Martin  Lydius,  and' 
by  three  others  in  prefence  of  Sybrant  Van  Schaack,. 
jurL  and  Johannis  T.  Wendell.  It  was  alfo  afterwards 
executed  by  four  oth'.  r  chiefs  of  the  Six  Natiohs,  in  the 
prefence  of  Sybrant  Van  Schaack,  jun.  Jacob  Vaa-. 
Woert,  Jan.  and  Martin  Ly.Hus.  The  perfons  above: 
named  are  the  {ubfcrihing  witnefies.  Th.e  execution 
of  die  deed  is  proved  by  th^  annexed  afiidavits  of  alt 
the  faid  wir:ielT.s  (except  ISl^Jor,  afterwards  GoJ.  Wil- 
lianiSi  and  Capt.  KeUo^-^rv  who  had  deceafed  before  the- 
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caption  of  the  depofitions)  taken  before  the  Mayer  of 
Albany,  Dec.  23d,  1760.  John  H.  Lydius,  Efq.  a  ref- 
peftabie  gentleman  of  Albany,  who  had  been  an  agent 
or  interpreter,  employed  by  the  Conne<St:icut  people, 
made  an  affidavit  of  the  execution  by  the  fix  fachems,, 
to  which  the  faid  Williams  and  Kellogg  had  figned  their 
atteftation.  The  Indians,  who  figned  the  deed,  are 
proved  by  the  depofitions  of  the  witnefies,  to  have  been 
the  chi<  is,  fachems,  or  head  men  of  the  feveral  nations, 
who  ufually  tranfa6ted  fuch  fales,  in  behalf  of  their 
refptftive  nations.  It  is  alfo  teftified,  that  tlicy  were 
fober.  z&cd  openly,  and  appeared  to  be  well  acquainted. 
with  the  ndture  of  the  tranfa£tion,  and  perfe£tly  fatis- 
fied  with  the  bargain  and  the  payment.  Col.  Lydius, 
efpecially,  teftifies  that  he  himfelf  paid  them  at  his 
houfe,  the  feveral  fums  flipulated,  to  their  full  fatisfac- 
tion  and  content. 

The  Rev.  Samuel  Kirkland,  Indian  mifllcnary,  in  his 
affidavit,  taken  upon  the  fubjefl,  "  depofeth,  that  foon 
after  he  came  to  refide  among  the  five  confederate  na- 
tions of  Indians,  which  was  in  1765,  an  Indian  chief, 
with  whom  he  refided  near  two  years  in  the  Seneca 
country,  told  him,  that  the  Five  Nations  (or  Six  Na- 
tions, as  they  were  then  ftilcd)  had  fold  a  large  trad  of 
land,  on  the  Sufquehannali  or  Wyoming,  to  the  New- 
England  people,  and  had  received  a  large  fum  of  money 
for  it,  and  that  one  Lydius  of  Albany  was  concerned 
in  the  purchaft,  as  interpreter  or  principal  agent.  This 
information,  with  many  other  traii  fail  ions  of  a  fimilar 
nature,  the  faid  deponent  received  from  the  Indians,  at 
their  own  voluntary  motion,  while  they  were  giving 
him  an  hiflorical  account  of  their  country,  and  various 
negociations  of  the  white  people.  The  fame  account 
of  the  Sufquehannah  purchafe,  and  others  fimilar  to  it,, 
the  deponent  has  frequently  heard  related  by  different 
Indians  of  of  the  Five  Nations,  for  many  years,  having- 
refided  in  their  territory  for  near  thirty  years,  and  fcarce- 
ever  been  abfent  from  them,  more  than  three  months 
at  a  time,  during  that  term  ;  ?au\  never,  to  his  remem- 
brance, heard  any  of  the  fuid  Indiana  complain  of  faitl. 
purciiafe," 
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Thus  It  appears  the  Indians  were  fatisficd  j  which  is 
the  higheft  evidence  that  the  tranfaction  was  real  and. 
fair,  on  the  part  of  the  purchafers.  The  Indians  are 
apt  enough  to  remember  and  refent  any  unfairnels. 
Indeed  they  are  often  diflatisfied,  even  when  well  and 
fairly  treated.  They  have  been  fometimes  difpofed  to 
forget  or  deny  their  fales  of  land,  and  to  make  the  white 
j.>cople  pay  a  fecond  time  for  their  purchafcs.  But 
here  they  remembered  and  were  fatisfied. 

Tn  May   1755,   a   committee  of  the   Sufquehannah 
Conipany,  confilting  of  X^hineas  Lyman  and  others,  pe- 
titioned  the  Aflerably  of  Connecticut,   reciting  their 
purchufe  aforefaid  of  the  Indians,   and  praying  the  ac- 
quiefceiice  of  the  Aflembly  and  tlieir  confent  for  an 
applicarion  to  his  Majefty,   to  ereft  them  into  a  new 
colony  or  plantation.    Whereupon,  it  was,  among  other 
things,  r^folved  by  the  Aflembly,  that  "  they  acccrdingly 
■hereby  ma,',lftfjJ  their  ready  ncquiefce?7ce  therein"  &c.     Du- 
ring the  fame  year,   the  company  fent  furveyors  to  be- 
gin the   laying  out  of  the  land  ;  but  the  war  with  the 
French  prevented  any  a(3;ual  fettlements  until  the  year 
1762,   when  a  number  of  proprietors  went  on,   took 
pofleffion  and  began  the  clearing  of  the  ground.     Late 
in  the  fall  tljey  depofvted  their  farming  utenfils  in  the 
v/oods,   returned  home  and  tarried  during  the  winter. 
The  next  fpring  they  renewed  their  poiTeflions,   to  the 
number  of  200,   and  made  a  confiderable  fettlement. 
At  that  time  there  was  no  Pennfylvania  fettler  on  the 
whole  purchafe.     In   1 768,   about  a  thoufand  people 
moved  upon  this  traft,   and  planted  themfelves  under 
the  Company.     Thefe  are  fatSls,   which  can  be  proved 
by  a  great  number  of  perfons  ilill  living,  many  of  v,'hora 
have  now  no  intereft  in  the  land,  and  confequently  are 
competent  witnefles.     The  fettlements  were  afterwards 
interrupted,  but  never  difcontinued.    In  January  1774, 
the  fettlers  were  incorporated  into  a  town,  by  the  name 
of  Weftmoreland,  comprehending  the  whole  extent  of 
the  purclrafe,  from  north  to  fouth,  and  extending  weft 
as   far    as  the   line  of  partition  eftabliflied  by    treaty 
"with  the  Indians.    This  town  was  annexed  to  the'Coun<- 
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ty  of  Litchfield.  In  May  1776,  it  was  by  ftatute  ere- 
at;d  a  county,  with  the  fame  powers,  privileges  and 
regulations  as  the  other  counties  in  Connedlicut.  From 
that  timi  a  complete  civil  and  military  efhabliihment 
tojk  place  and  continued  till  the  decree  of  Trenton,  in 
Djc.  1782.  Rrpr^ientatives  attended  the  Legiflature. 
Courts  svere  co.iii:i:uLed,  and  tried  all  caufes,  real  and 
perfoual,  civil  and  crimirial,  and  carried  their  judg- 
m  Mts  in:o  elfjl:.  Executions  were  extended  upon 
laa  1.  Jui'^es  of  Pro'iate  held  cognizance  of  tefta- 
mentary  matters.  Records  were  regularly  kept.  Of- 
fenders a^ainfl  the  lavs  of  Conne£licut  were  indi<!!^ed, 
arraigned,  tried,  conviiled,  fentenced  and  punifhed. 
A  militia  was  organized.  AH  grades  of  officers,  civil 
and  military,  v/ere  duly  appointed,  and  exercifed  the 
various  fun'Stions  of  their  offices.  This  was  the  ftate 
of  things  for  more  tlian  fix  years.  The  Legiflature 
palled  various  laws  refpe£ling  the  fettlers  and  this  Com- 
pany, as  well  as  that  known  by  the  name  of  the  Dela- 
ware Company.  An  a£l  was  paiTed  at  the  October  fef- 
fion  in  1782,  containing  tlie  following  words,  *'  Where- 
as the  pufchafers  of  the  native  right  to  a  large  tradl  of 
land,  lying  within  the  limits  of  this  ftate,  and  on  the 
weft  fide  of  the  Delaware  river,  under  the  name  of  the 
Sufquehannah  Company  and  the  Delaware  Company, 
have^  ^V  the  confcnt  of  this  State^  made  their  refpeclivs  pur^ 
chafes^  Sec.  it  is  therefore  enacted,  that  the  committee, 
agents,  or  other  perfons,  appointed  by  fald  companies, 
to  collect  taxes,  for  the  ufe  of  the  fald  proprietors,  are 
authoriled  to  fell  the  lands  of  the  delinquent  proprie- 
tors, to  pay  their  proportion  of  taxes,  &c.  with  cofts, 
and  to  execute  deeds  of  conveyance  thereof,  which  Ihall 
be  eiTedtual."  Thus  the  exiftetice  of  the  Company, 
and  the  validity  of  their  pm-chafe,  with  the  confent  of 
the  ftate,  and  according  to  their  laws  and  cuftoms,  was 
legillitively  recognized  j  and  the  oihcers  of  the  com- 
pany, appointed  by  a  major  vote,  agreeably  to  rheir 
own  rules  and  regulitions,  were  authorifed  to  execute 
the  moft  important  of  corporate  powers,  tiiat  of  en- 
forcing taxation,  upon  land  too,  the  higheft  kind  of 
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cflate.  All  this  preceded  the  declfion  of  the  jurifdic- 
tion  by  the  Trenton  commiflloners. 

Such  are  the  fa£ts  with  regard  to  the  Indian  purchafe, 
the  confequent  poflelTion  and  ftttlement  of  the  land  by 
the  purchafers,  and  the  confirmatory  proceedings  of 
the  Legiflature  of  Connedlicut. 

As  feveral  ohjeftions  have  been  made  to  this  pur- 
chafe, they  will  be  candidly  confidered  in  another  num- 
ber, together  with  the  circumftances  attending  the 
Pennfylvapia  purchafe  of  the  Indian  title. 


NUMBER  IX, 


_[T  has  been  obje(9:ed  againft  the  Sufquehannah 
Indian  Deed,  that  "  the  defcription  of  the  land  is  writ- 
ten on  a  rafure."  The  well  known  rule  of  law,  in  that 
refpe<Sl,  is,  that  an  erafure  or  alteratioiij  made  in  a  deed, 
after  its  execution,  by  the  party  himfclf,  v/ho  claims  a 
right  by  virtue  of  it,  renders  it  void,  even  though  it  is 
only  in  an  immaterial  part ;  and  any  material  alteration 
by  a  flrang^er,  is  equally  fatal.  But  if  a  p?.v?,  or  all  of 
a  deed,  be  erafed  and  written  over  ?.gnin,  before  it  is 
fealed  and  delivered,  that  circumflance  has  no  effe£l 
upon  the  validity  of  the  inflrument.  The  reafon  of 
this  rule  is  too  obvious  to  need~  any  exph'.nation. 
Whether  fuch  alteration  was  made  before  or  after  exe- 
cution, is  always  a  queftion  fubraitted  to  the  ccnfider- 
ation  of  the  jury.  Now  the  fa6l,  as  to  this  dttd..  which 
was  drawn  by  the  Hon.  Col.  Dyer,  of  Conneclicut,  is 
fimply  this,  that  fome  of  the  words  in  the  defcription 
of  the  land  were  erafed,  and  other  defcriptive  words 
written  in  their  place,  in  conformity  to  the  wiflies  of 
the  Indians,  after  the  deed  was  draughted,  and  before 
they  or  any  of  them  executed  it.  This  is  capable  of  fat- 
isfadtory  proof,  by  a  number  of  perfons,  who  faw  it  at 
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the  time.  One  of  the  fubfcribinjr  witnefTes,  James  or 
Jacobus  Sharp,  who  is  flill  ahve,  in  AJbany,  and  who 
is  there  known  to  be  a  credible  man,  though  not  in  an 
elevated  rank  of  life,  on  the  thirty-firil  day  of  March, 
1.794,  made  an  affidavit,  before  the  Mayor  of  that  city, 
purfuant  to  a  rule  of  court,  refpefting  the  original  deed, 
which  v/as  then  fhewn  to  him,  anti .  on  which  the  f  '  d 
Mayor  endorfed  his  name,  with  a  certificate,  and  the 
city  feal,  for  the  f<ike  of  identification,  and  annexed  the 
affidavit  thereto.  In  that  affidavit,  airiong  other  things, 
the  deponent  fwore,  that  the  deed  appeared  then  to  be 
"  in  the  fame  ftate,  with  regard  to  its  contents,  that  it 
was  in^  at  the  time  of  its  execution  by  the  aforefaid 
Indians." 

Another  objection  made  to  the  deed  is,  that  "  it  was 
executed  at  diflerent  times,  and  before  different  fub- 
fcribing  witneffiis."  This  is  the  firPc  attempt,  I  believe, 
feriouily  to  difpute  a  deed,  becaufe  all  the  grantors  did 
not  fignj  feal  and  deliver  it  at  once.  Is  there  any  prc= 
tence  for  fuppofing  it  lefs  authentic  or  operative,  be- 
caufe executed  by  fome  of  them  in  the  forenoon,  and 
by  others  in  the  afternoon,  or  by  a  part  on  one  day, 
and  the  reft  on  the  next  or  fubfequent  day  ?  Certainly 
3iot,  provided  all  the  requifite  grantors  have  in  fadi 
figned  it.  No  rule  of  law,  that  I  know  of,  requires 
that  a  deed  be  fiened,  fealed,  and  delivered  by  all  the 
grantors,  obligors,  or  covenantors,  in  the  prefence  of" 
each  other,  or  at  one  and  the  fame  time,  or  before  the 
Lxme  v/itnefles.  Something  a  little- like  that  is  required 
by  the  ftatute  of  wills  ;  but  the  requifite  is  not  extend-. 
ed  to  deeds.  Common  fenfe,  and  every  J.ay's  practice, 
in  every  ftate,  refute  the  objection. 

Another  fimilar  obje£lion  has  been  urged  «  that  the 
name  of  Hendric  Peters  is  in  the  body  of-  the  deed, 
whereas  he  did  not  fign  it ;  and  that  four  chiefs  figned 
it,  whofe  names  are  not  inferted  in  the  deed."  Hen-« 
drick  was  one  of  the  Mohawks,  and  had-  a  confid-. 
erable  ffiare  of  influence  among  them,  though  he  was, 
not  a  proper  fachem.  His  elder  brotlier,  Abraham  Pe- 
ters, who  was  the  chief  fachem  of  tliat  tribe,   together: 
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with  three -Other  Mohawk  chiefs,  figned  the  deed,  in 
behalf  of  their  tribe,  which  was  deemed  to  be  a  fufH- 
cient  execution  by  the  Mohawks.  We  fliall  fee  here- 
after the  part  Hendrick  afted,  and  learn  the  reafons, 
■why  he  diflented  from  the  body  of  his  nation.  As  to 
the  four,  who  added  their  fignatures  to  the  deed,  in 
March  fubfequent  to  the  date  of  it,  they,  by  fo  doing, 
CxprefTed  their  concurrence  ;  and  whether  they  are  to 
bt;  confidered  as  proper  parties  to  the  deed,  or  not,  they 
gave  an  unequivocal  proof,  that  the  conveyance  v/as 
approved  and  ratiffed  by  them  in  their  public  capacity. 
Without  them,  the  inffcrument  was  fufficient,  being 
formed  at  a  public  national  treaty;  and  their  ratifica- 
tion certainly  could  not  deftroy  or  deminifh  its  fuffici- 
e.ncy.  In  their  eftimation,  howevei",  it  Avas  doubtlefs 
as  proper  and  effeftual,  as  if  they  had  been  exprefsly 
namgd  in  the  premifes  of  the  deed.  And  I  believe  it 
will  be  fo  regarded  by  every  impartial  judge,  who  con- 
fiuers  the  clvcumflances  of  the  cafe. 

But  it  has  been  further  obje6led,  -that  this  "  deed 
was  not  executed  in  the  open,  public  national  manner*/ 
in  which  the  Indians  fell  and  transfer  their  lands."  The 
oi)je£lion  is  vague,  and  may  mean  either,  ift,  that  an 
Indian  conveyance  ought  to  be  made  by  the  whole  af- 
fembled  nation,  and  not  by  fachems,  as  reprefentatives 
oftheir  nation  ;  or,  2dly,  that  the  figners  of  this  parti- 
cular deed  were  not  proper  fachems  ;  or,  3dly,  that 
there  was  too  fmall  a  number  of  figners  -,  or,  4thly, 
that  the  treaty  M-as  fecret  and  clandeftine.  Some  of 
thefe  things,  it  is  prefumed,  muft  be  intended  by  the 
obje£lion  :  for  no  other  conftrudion  can  be  given  to  it. 
Let  us  fee  whether  there  is  force  in  either  of  them.^ 
Col.  Lydius,  who  had  been  much  and  long  employed 
in  Indian  negociations,  and  has  left  behind  him  the 
charadVer  of  a  very  fair  man,  depofed,  upon  this  fub- 
je6t,  that  "  it  has  been  the  well  known  cuftom  of  the 
Indians,  that  their  chiefs  or  fachems  reprefenc  the  bo- 
dies of  their  refpeflive  tribes,  in  all  tranfacl:ions  ref*. 
pecting  fales  and  conveyances  of  lands,  and  fuch  con* 
vcyauces  have  always  been  allowed  aud  efteemed  good 
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and  v?.lid."  The  fame  is  teflified  by  the  other  depo- 
nents. This  is  a  truth,  which  is  alfo  within  the  know- 
ledge of  hundreds  and  thoufands  of  pcrfons  in  the 
United  States.  Not  only  fales  of  land,  but  treaties  of 
every  kind,  are  performed  by  the  fachems  in  their  pub- 
lic chara£ier.  I  might  cite  fij'ty  in  (la  nets,  if  it  were. 
neceffary,  to  prove  the  pofition.  If  iuch  tranfa£lions 
are  not  obligatory  on  the  feveral  Indi.m  nations,  the 
United  States  can  derive  no  legal  fecurity  from  their 
various  Indian  treaties.  For  thofe  are  founded  on  no 
higher  authority.  Tliis  deed  then  is  not  fairly  objec- 
tionable on  that  ground. 

If  it  be  meant  that  the  Indians,  who  figned  this  deed^ 
were  not  fachen-^s  or  perfons  properly  authorifed  for 
that  purpofe  ;  I  amVer,  that  they  are  proved  by  the 
dcpofitions  of  the  witneffes  to  be  the  "  chiefs,  fachems, 
or  head  men"  of  thofe  nations.  As  they  have  no  pub- 
lic offices,  from  which  certificates  can  be  procured,  I 
know  of  no  mode  of  eftabIiflT,ing  their  official  capacity, 
if  this  kind  of  evidence  is  not  fufficieni. 
^^^  Perhaps  the  meaning  of  the  obje<Stion  is,  that  the 
deed  has  not  figners  enough.  Before  this,  however, 
can  prevail,  it  muft  be  fhewn  that  a  certain  number  arc 
required ;  which  is  impoffible.  For,  if  the  reader  will' 
take  the  trouble  of  examining  the  treaties,  which  our 
government  have  formed  with  various  Indian  natioits^ 
he  will  find  they  9re  executed  by  no  ceitain  eflablifi:ied 
number.  Several  of  them  are  figned  by  no  more  than 
three.  A  treaty  was  concluded,  0£\,  22d,  1784,  be- 
tween the  United  States  and  thefe  very  Sx  Nations. 
It  was  figned,  on  our  part,  by  three  commiffioners  of 
the  Uni.ed  States,  and  on  the  other,  by  twelve  fachems  ; 
nobody  has  ever  queilioned  its  legality  or  propriety,  for 
want  of  more  figners.  The  farlicms  who  figned  the 
deed  in  queflion,  were  eighteen  in  number.  A  vaft 
body,  confifting  of  men,  women  and  children,  of  all  of 
the  feveral  nations,  attended  the  treaty.  But  the  bufi- 
nefs  was  negociated  arid  concluded  in  their  behalf,  by 
the  chiefs.  It  appears  alfo  by  the  Rev.  Mr.  Kirkland's 
affidavit,  that  the  Six  Nations  have,  for  the  term  g£ 
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^bout  thirty  years,  during  which  he  has  been  converfant 
•with  them,  freely  acknowledged  the  fale,  as  made  by 
them  properly  and  nationally,  and  as  fully  fatisfa£lory 
to  them.  And  if  they  were  fatisfied  with  it,  as  a  pub- 
lic tranfa£tion,  who  has  a  right  to  complain  ?  This  long 
aflent  was  a  futficient  national  rr.tiiis-ation  of  the  con- 
veyance, if  it  needed  to  be  ratified. 

If  the  objedors  mean  to  reprefent  that  the  bufinefs 
was  tranfadied  fecretly  and  clandeftine!'/,  or  at  a  coun- 
cil not  fui-ficiently  public  or  numerous,    they  have  no 
foundation  in  truth.    O  i  the  contrary,  it  wa';  as  public 
as  ever  an  Indian  purchafe  was,  or  well  cauLl  be.     It  had 
been  in  a  train  of  negociation  a  whole  year,  under  the 
agency  of  the   Hon.   Timothy   Woodbridij;e,   Efq.   of 
MafTachufetts.      At  the  time  of  its  completion,  a  Con- 
grefs  was  fitting  at  Albany,  compoC  d  of  commiilioners 
from    New-Hamplhire,     Mair-iehu  etts,    Rhode-Ifland, 
^Connecticut,  New- York,  Pv-imfylvania  and  Maryland, 
/'  convened  at  the  recommendation  of  the  Crown,  figni- 
fied  by  the  Lords  of  Trade  and  Plantations.     The  ob- 
of  this  Congi-efs  was   «  to  r.^new  the  covenant 
chain  with  the  Indians,"   and  to  concert  feme  general 
meafures  of  defence  againft  the  encroachments  of  the 
French.     The  commiffioners  from  Pennfylvania  were 
Joh.i  Penn,  Jfaac  Norris,  Richard  Peters  and  Benjamin 
Franklin,   the  firft  of  whom  was  himfelf  a  proprietary 
of  one  fourth  part  of  the  Penn  eftate,  and  afterwards. 
Gov.  of  that  provuicc.     They  were  appointed  and  com- 
miifnned  by  the  governor,  who  had  his  appointment 
from  the  proprietaries.     They  were  therefore  virtually 
cloathed  with  the   proprietary  authority,  as  well  as  that 
of  the  governmenc.\  The  Six  Nations  were  fummoned 
to  attend   this  TreatW  by   the  Governor  of  New-York. 
They  were  alfo  particularly  invited  by  the  Governor  of 
.;     Pennfylvania,     and   that   for   the    exprcfs   purpofe   of 
I     treating  about  land,  a«  the  reader  will  fee  in  the  irquel. 
f     It  was  perhaps  the  m:¥l  public  Indian  treaty  ever  Iioid- 
^     en   in  this  country.     The  bufquehannah   negociation 
was  known   to   the  mAnbers  of  Congrefs,   freely  con- 
vsrfed  of  by  them,  and  V  common  fubjedl  of  converfa- 


/  tied 


44  THE  SUSQUEHANNAH  TITLE 

t'lon  for  v/eeks,  to  every  body  In  Albany,  who  had  en- 
riofity  enough  to  attend  to  fuch  things  ;  as  can  be  tef- 
tified  by  an  honourable  member  of  that  Congrefs  {1111 
living  at  Springfield  in  Maflachufctts,  and  probably  by 
other  furviving  members,  the  fame  can  be  proved  by 
the  Rev.  Gideon  Hawley,  now  MiiBonary  with  the 
Marfhpee  Indians,  as  well  as  by  hundreds  of  the  pre- 
fent  inhabitants  of  Albany.  When  the  Indians  receiv- 
ed their  money  in  Col.  Lydlus'  Hoop,  they  carried  it 
out  in  a  blanket  under  a  (hade  in  the  ftreet,  and  there 
divided  it  into  fhares,  amidfl  a  crov/d  of  men  and  boys, 
who  aflembled  to  view  them.  A  Committee  of  Con- 
grefs had  been  appointed,  confifling,  I  believe,  of  one 
member  from  each  Colony,  to  draw  up  a  repoi-t  decJar- 
atory  of  the  Englifh  or  Britifli  right  to  the  interior  of 
the  country,  on  which  the  French  w^ere  encroachinL"*;. 
The  report  was  accordingly  made,  and  on  the  ninth\ 
day  of  July,  it  was  unanimouily  adopted  in  Congi-efs 
and  directed  to  be  tranfmitted  to  the  feveral  Colonies. 
It  was  fo  tranfmitted,  and  by  order  of  the  Governor 
and  council  of  Pennfylvania,  it  was  entered  on  their 
records.  In  that  report  are  thefe  words.  "  T/je  ancient 
Colonies  of  the  I,'lajjachufetts  Bay  and  ConneBictd^  iverey 
by  their  refpeclive  Charter s^  made  to  extend  to  the  faid 
Jhiithfea."  Here  is  an  exprefs  declaration,  of  a  mofl 
folemn  nature,  by  the  highcfb  national  authority  then 
cxiftlng  in  North  America,  afiented  to,  by  the  Proprie- 
taries of  Pennfylvania,  by  their  Repr'^fentatives  in  that 
Congrefs,  that  Conne£licut,  by  force,  of  her  Charter,  in 
fa£l  extended  weft  of  the  Province  of  New- York,  even 
to  the  fouth  fea.  This  was  at  a  tii.ne,  when  the  Con- 
necticut people  were,  and  for  twelve  months  had  been, 
and  were  publicly  known  to  have  "been,  endeavouring 
to  efFedl  a  purchafe  of  the  Sufqueliannah  lanlis.  Two 
days  after,  that  is,  on  the  eleventh,  of  July,  the  purchafe 
was  concluded  and  the  deed  ex  scuted  by  the  Indians 
openly,  in  tlic  midil  of  Albany,  m  nthin  the  verge  of  that 
Congrefs,  and  under  the  obferv;;  tlon  of  the  Proprietary 
Delegates,  wiUiout  one  fyllable  of  objection.  What 
ibadov/  of  reafon  then  is  there .  for  pretending  that  it 
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«'as  not  done  «  in  that  open,  public  national  manner 
»  in  which  the  Indians   ufually  fell  and   transfer   their 
lands  ? 

If  this  anfwer  is  not  fatisfa<Slory,  the  objector  is  de- 
fired  to  look   into   the   records   of  the   Governor   and 
Council  of  Pennfylvania,  where  he  will  find  a  "  Letter 
or  report  from  the  Ccmmiflioners  of  Peniifylvaniaj  fent 
to  Albany  in  June  1754,  to  meet  commiihoners  of  the 
other  Colonies,  to  treat  vith  the  Indians,"   in  which 
they  "  report  that  on  the  fifth  of  July  1754,  they  fent 
to  the  Indians  to  meet  them  at  their  lodgings,  to  treat 
with  them  for  lands,  to   make   a   purchafe.     The   In- 
dians met  them.     They  informed  them,  that  they  had' 
full  power  from  the  Proprietaries  to  hold  fuch  a  treaty, 
and  that  agreeably  to  a  mefTage  fent  to  the  Six  Nations 
from   the   Governor.     A   purchafe  was   made,   and  a 
deed  given  July  fixth  1754,   to  Thomas  and   Richard- 
Penn,  figned  by  five  Indians.     The  bounds  are,  begin- 
-ning  at  the  Kittocktinny,  or  Blue  Hills,  on  the  weft 
bank  of  the  Sufquehannah  river,  and  thence  by  faid  ri- 
ver to  a  mile  above  the  mouth  of  a  certain  creek  called 
Kayanondinhigh,  .thence  north  weft,  as  far  as  the  faid 
province  of  Pennfylvania  extends,  to  its  weftern  line  or 
boundary,  thence  along  the  faid  weft  line,  to  the  fouth 
line  or  bounds  of  the  faid  province,  thence  by  faid  fouth 
line  or  bounds  to  the  fouth  fide  of  Kittocktinny  hills,: 
tlience  by  the  fouth  fide  of  faid  hills  to  the  place  of  be- 
ginning."    This  report  is  entered  on  record,  by  order 
of  the   Governor  and  council.     Under   ihe  deed  here 
mentioned,  the  Proprietaries  and  their  afiigns  have  al- 
ways  chimed  the  land  therein  defcribed,  which   lies 
fouth  of  the  Co,Tme£ticut  Purchafe,  and  contains  all  the 
,.■  fouth  Mcftern  part  of  Pennfylvaniai-    Surely  after  this 
:'■.  the  objcdlors  will  not  have  the  face  to  condemn  the  Con- 
^   nefticut  <\Gec],  for  want  of  publicity  in  its  execution  ; 
i'  efpecially  when  they  refiefl  that  it  was  not  the  refult  of 
^  a  fingle  evening's  negociation,  but  liad  been  deliberated 
I  upon  by  the  Indians  a  whole  year  ;  that  it  was  not  exe»' 
Guted  at  the  private  lodgings  of  the  agents,  but  publicly,*-, 
ih.thc  day  time,  amidft  the  ii-habitants  of  the  city,  who* 
H 
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were  fpecVators.  and  witneffes  •,  and  was  figncd  not  hr 
five  Indians  only,  but  by  eighteen,  who  are  known  and 
teflified  to  have  bee  n  "  chiefs,  fachems,  and  head  men!'' 
of  the  Six  Nations.. 
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J_  HOUGH  the  CommiiTionera  of  PennfylVa- 
Ilia,  by  joining  in  the  report  of  Congrefs,  acknowledged 
and  declared  the  right  of  Connefticut  to  the  land  n'ow 
in  conteft  •,  and  by  feeing  this  purchafe  made  at  the 
fame  time,  without  objecting  to  it,  virtunjly  gave  it 
their  affent  and  fan6llon;,  yet  the  proprietaries,  within: 
a  few  months,  began  to  plot  againft  it,  and  attempt  its 
overthrow.  Some  of  the  means,  which  they  condefcend— 
ed  to  ufe,  for  that  purpofe,  will  appear  by  the  following 
extradls  from  the  records  of  the  Governor  and  Council, 
of  Pennfylvania. 

"  In  Council,   January  14,  1755. 

*<  The  fill oivlng  is  ordered  to  be  entered  on  the  Records  y  viz. 

*<  £xtrj.J  from  Mr.  Weifcrs'*  letiers  of  the  1 6th  ami 
2'jth  of  Ocrcber,  1754. 
*'  AS  to  the  Connefticut  affair,  I  am  clear  of  opinion,,, 
that,  by  order  of  the  Governor,  you  fliould  write  to 
Hendrick,  putting  him  in  mind  of  his  promife  he  made 
to  the  Commillionsrs  of  this  province  in  Albany,  v/hen 
he  faid  he  would  come  dov/n  to  us,  upon  any  occafion,, 
to  advife  v/ith  the  Governor,  as  in  the  prefence  of  the 
moft  high — That  the  Governor  wants  to  fee  him,  in 
this  critical  time,  about  matters  of  m.onient.  Daniel- 
Cloufef  might  ccm.e  Vvdth  him.     He  knows  the  way  by 

*  Cony-ad  Weifer^    a  celebrated  Indiaii  negociator,    much, 
employed  by  Penn^  and  long  in.  his  corfdence. 

-j-  A  rep'.rtid  fon  f  Coh  Johnfon,  by  en  Indian  womafU- 
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hn'i.  If  Hendrick  refufes  to  come,  he  may  be  fufpeft- 
ed  to  have  a  hand  in  it  ;  ^aml  we  rauft  then  adl  by 
Shickalamy  and  Jonathan,  and  as  fecret  as  poflible, 
©tlierwile  Lydius,  and  that  wicked  priv^ft  at  Conojchar- 
ry,  will  defeat  our  deCgns.  I  would  advife,  in  the 
mean  time,  to  have  belts  of  wampum  provided,  and 
two  or  three  large  belts  all  black.  You  will  want  a 
couple  to  fend  to  the  fouth  before  long,  and  one  mufb 
be  made  ufe  of  to-demoliih  Lydius'  proceedings.  Mr, 
Cloufe  muft  be  ordered  to  keep  every  thing  relating  to 
this  affair  as  a  fecret,  and  to  fearch  very  diligently 
whether  Henry  had  any  hand  in  figning  the  deed  to  the 
Conne<Sticut  people.  If  he  had  not,  wx  fliall  fucceed, 
without  doubt.  He  muft  have  liberty  to  bring  one 
or  more  Indians  with  him.  If  all  wont  do,  and  that 
Hendrick  will  not  come,  we  muft  fend  to  Onondago 
next  fpring."  &c. 

"  ExtraB  of  a  letter  from  Gov.  Morris^   to  Col.  IViUiain- 
Johufon^  dated  Nov,  15,  1754. 

\_After  rnehitkning  the  ContieSlicui  deed,  heJhvSj] 
<'  If  Hendrick  can  be  prevailed  on  to  come  down, 
and  fliould  hear  all  thefe  matters  laid  down  properly 
before  him,  he  would  find  out  a  method  of  laying  the 
whole  before  the  Six  Nations,  and  preventing  the  fet- 
tlemcnt  of  thefe  land?.  Should  he  be  told  beforchandy 
that  this  is  the  bufinefs  he  is  fent  for,  he  may  decline 
'Coming,  For  this  reafon  it  is  thought  beft  not  to  men- 
tion a  word  of  this  .matter  to  Hendrick ;  but  in  as  much 
as  when  he  took  leave  of  the  Pennfylvania  Commimcn- 
ers,  he  made  this  government  a  tender  of  his  fervices^ 
and  declared  in  a  folem.n  manner,  that  he  would  at  any 
time  come  to  Philadelphia,  whenever  the  Governor 
fhonid  tliink  neceiTary  to  fend  for  him  ;  to  w^ite  a  gen- 
eral letter,  founded  on  this  promdfe,  and  leave  it  to  you 
to  give  him  what  imprefllons  you  pleafe  of  tliis  journey, 
and  perfuade  him  to  take  it  imm.ediatcly. 

"  The  letter  is  inclofed  in  one  to  Mr.  Cloufe,  who 
has  directions  to  fliew  it  to  you,  and  to  confult  M-ith 
youj  how  and  when  to  deliver  it,   and  what  to  fay  to 
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Henclruk.  If  he  fhould  deliver  It,  of  himfclf,  to  Hen- 
drick,  then  he  would  probably  come  to  confult  you,  and 
fo  you  might,  with  great  advantage,  give  your  advice  ; 
but  if  you  think  otherwife,  and  that  it  is  beft  for  you  to 
deliver  it,  this  is  left  to  you."  8-:c. 

"  ExtraB  of  a  letter  to  Hetidnek  Peters ,  a  Mohocl  chkfy 
fro77i  Robert  H.  Morris,  Governor  of  Peiuif^'hauia, 
l6tb  November,  1754. 

[_After  acquainting  Hendrich  that  he  is  Governor  ofPenn- 
fylvania,  and  has  the  command  of  the  province^  he  fays,'] 

"  Some  m-attcrs  of  great  moment  to  this  Govern- 
ment, as  well  as  to  the  Indians  of  the  Six  Nations,  have 
lately  fallen  out,  which  makes  it  necefiary  for  me  to  have 
a  private  conference  with  you,  before  I  can  proceed  to 
give  them  notice  of  my  arrival  here." — {_He  then  reminds 
him  of  his  promife  to  the  Comniiffioiiers,  ivhen  at  Albany',  that 
be  ivould  come,  at  the  rcquefl  of  the  Governor,  to  Philadel-^ 
phia,  and  fays,] — "  I  now  earneilly  defire  that  you  will 
favor  me  with  a  vifit,  in  order  to  confult  on  lome  af- 
fairs, in  which  the  fafety  of  the  Indians  and  his  M  ijef- 
ty's  Colonies  are  very  mu^h  concerned,  that  cannot  be 
done  by  mellage,  but  mufi:  be  firft  communicated  to 
you  by  private  conference.  Wifh  you  to  come  with 
all  expediency.  I  cannot  fpeak  to  the  Six  Nations,  un- 
|il  I  know  your  mind."  &c. 

*<  Extract  of  a  letter  from  Col.  Johnfon  to  Gov.  Morris^ 
dated  Dec.  (^th,  1754. 

"  Col.  Johnfon  acknov^ledges  the  receipt  of  the  Gov- 
crnour's  letter  of  Nov.  15,  1754.  States,  thatl;e  fcnt 
r.nd  called  Hendrick  to  his  hoafe — that  he  interpreted 
the  letter  to  him  or  the  invitation  of  the  Governour — 
that  he  fpoke  to  him  on  ihi  affair,  as  far  as  he  jadge-i  it 
rieccfTary,  and  thinks  it  will  have  a  good  effecl: — that 
Hendrick  has  proinifed  to  ulV  his  endeavours  for  the 
proprietaries  of  the  province  ^'p.  i;vri  the  connefticut  at- 
tempt— that  he  has  had  much  pri-Mt'^^  difcourfe  with 
Hendrick  about  that  affair,  arid  alfo  about  his  preieut 
fcntiments." 
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Hendriclc  and  ten  other  Imlians  came  to  Plniadel- 
phia,  in  confeqiicnce  of  the  invitation  from  the  Goa-- 
-crnor. 

*  «  iMCouNcn.,  January  15,  1.755. 

"  The  council  advifed  the  Governor,  that  after 
•thanking  Hendrick  and  the  Indians  accompanying  hiin, 
for  this  undertaking  £cc.  to  mention  thefe  fevcral  points, 
viz.  to  Hate  fundry  matters  relative  to  the  Grant  of 
Pennfylvania,  their  deed  from  Governor  Dungan,  their 
deed,  or  promife  of  the  right  of  pre-emption,  1736,  &c. 
and  Liftly,  of  the  deed  to  the  Connedicut  people  from 
-the  Six  Nations;  that  it  is  incumbent  on  them  to  repre- 
sent this  matter  to  the  Government  of  Conne6licut,  and 
to  infill  that  the  deed  be  delivered  up  by  Lydius,  by 
»order  of  that  Government,  as  a  fraud  and  impofitiori.", 

«  -Extracl  sf  Hendricl' s  Speech y  January  15,  I755» 

«*  We  have  eonfidered  what  you  faid  to  us  about  the 
•deceitful  deed,  wliich  John  Lydius  inveigled  feme  of 
us  to  fign.  \Ve  agi'ee  with  you,  that  the  deed  fliould 
be  deftroyed.  We  agree  with  you  that  it  is  a  falfe  pro*- 
ceeding.  We  will  give  you  our  afliftance;  but  you 
"know  that  we  cannot  deilroy  the  deed  ourfelves.  That 
would  be  another  miftake.  It  would  be  to  do  as  bad  as 
they  have  done.  It  muft  be  the  aft  of  the  Council  of 
the  Six  Nations,  We  will  think  of  the  proper  means. 
We  advife  the  Governor  to  fend  for  two  Deputies  from 
each,  or  of  every  nation,  to  meet  here,  or  at  Albany^  to 
Icindle  a  Council  fire,  to  find  out  a  way  to  oblige  Con- 
anec^icut  to  difcoUntenance  the  deed."  &c. 

'"In  Council,  January  17,  1755. 

"  The  Governor,  Mr.  Peters  and  Mr,  Welfer,  had 
many  conferences  with  the  Indians,  in  which  it  was  con- 
sidered, what  might  be  the  proper  methods  for  the  In- 
dians to  take,  in  order  to  invalidate  the  deed  of  Lydius, 
&c.     Among  other  things,  it  was  propofed,  that  at  the 

fi 
*  *  This  and  fome  other  extracts  appear  to  bi  entered  an 
^€  records,  by  ivay  of  tneimrandum. 
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Council  of  Onondago,  this  affair  fliould  be  mentioned, 
and  Lydius's  deed  declared  to  be  no  deed  of  the  Six  Na- 
tiioas  j  and,  to  prevent  this,  and  other  like  attempts,  that 
it  fPiould  be  propofed  by  the  Council  of  Onondago,  to 
convey  to  the  Proprietaries,  by  a  formal  deed,  the  lands 
lying  within  the  Province  of  Pennfylvania,  &c.  The 
Indians  confented  to  this,  and  engaged  to  confer  with 
CoL  Johnfon  fird,  and  to  fettle  every  thing  with  him; 
of  which  hefhould  acquaint  the  Governor  ;  and  when 
the  matter  fhould  be  brought  to  effed",  then  Mr.  Weifer 
and  Mr.  Peters  might  come  to  Col.  Johnfon  Sec. 

*^  ExtraB  of  a  letter  fi-om   Gov.  Morris  to   CoLJobn/otif 
dated  Philadelphia  January  22,  1 755. 

«SlR, 

'*  I  am  favored  with  yours  by  Hendrick,  and  heartily 
thank  you  for  the  part  you  have  been  fo  good  as  to  take 
in  the  Conne£licut  affair.  Hendrick  has  been  very  ex- 
plicit on  the  fubje£l ;  and  I  have  entertained  him  and 
his  companions  in  the  beil  manner  I  could.  You  will 
give  me  leave  to  refer  you  to  a  letter  you  will  receive  with 
this,  from  Mr.  Peters,  for  the  particulars  that  have  palTed 
here,  and  for  the  plan  that  we  have  agreed  to  profecute, 
to  put  an  end  to  this  affair  ;  in  which  I  hope  for  the 
continuance  of  your  friendly  offices.  You  will  obfervc 
we  propofe  that  the  Six  Nations  fhould  be  invited  to  fend 
Deputies  to  your  houfe  early  in  the  fpring,  with  full 
powers  to  treat  and  agree  upon  this  matter,  relative  to 
the  purchafe  of  Lydius,  and  to  prevent  the  like  for  the 
future,  when  I  fliall  fend  Commiffioners  to  meet  them  ; 
and  it  will  give  me  particular  pleafure,  if  you  will  permit 
me  to  name  you  in  the  Commlffion." 

<«  ExtraEl  of  a  letter  from  Richard  Peters  to  CoL  JohnfoUf 
dated  January  23,    1755. 

<«  He  ^/peaking  of  Hendrick']  told  me  you  had  made 
him  a  hearty  friend  to  this  Province,  and  would  join 
with  and  fupport  him  in  any  meafures,  which  the  Gov- 
ernment of  Pennfylvania  fhould  advife,  toget  rid  of  this 
Conne^igut  deed.     I  heartily  thank  you  for  this  fmgu- 
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lar  kindnefs.  In  confideration  of  this  hearty  concur- 
rence of  yours  and  the  Mohock,  his  Honor,  the  Govern- 
or, gave  Hendrick  a  Belt,  with  a  firing  of  Wampum  tied 
to  it.  By  the  belt  he  was  alked  to  undertake,  along 
with  you,  the  breaking  of  the  Connedlicut  deed.  And 
for  that  purpofe,  and  becaufe  there  is  no  other  way  in 
the  world  to  get  rid  of  it,  he  was  further  defired  to  con- 
fidcr  with  you,  what  will  be  the  belt  metliod  to  procure 
the  meeting  of  a  Council,  at  your  houfa,  as  foon  as 
poflible,  to  confift  of  two  or  three  deputies  from  each 
nation,  and  no  more,  in  order  to  confult  together  of  the 
moft  eiFedlual  manner  how  to>lo  it.  And  by  the  ftring 
you  are  defired  to  convene  fuch  a  Council. 

"  We  further  intimated  to  Hendrick,  and  now  inform 
you,  that  to  get  rid  of  this  deed,  we  cannot  devife  any 
other  method,  that  will  be  efFe<Slual,  unlefs  the  Six  Na- 
tions in  Council  will  execute  a  conveyance  to  the  Pro- 
prietaries, of  all  the  lands  lying  within  their  grant,  on 
fuch  conditions,  and  in  fuch  manner,  as  fhall  be  agreed 
on  at  your  houfe.  And  to  ftiew  the  Indians  and  your- 
fclf  their  juft  intentions,  they  propofe  to  name  you  one 
of  the  Commiflloners,  with  Mr.  Penn  and  myfelf. 

*'  Hendrick  feems  to  approve  much  of  this  propofal  j 
and  I  believe  the  more  you  think  of  the  matter,  the 
more  you  will  be  perfuaded  that  no  other  way  can  do 
the  thing  efFe£lually.  If  it  meets  with  your  approba- 
tion, which  I  hope  it  will  do,  the  Governor  begs  the 
favor  of  you  to  fummon  a  Council,  at  your  houfe,  and 
leaves  it  to  you  to  fix  the  time,  and  to  take  fuch  meafures 
with  the  Indians  previous  to  the  meeting,  as  you  and 
Hendrick  Ihall  think  proper.  It  is  thought  that  more 
than  three  deputies  need  not  come  from  any  one  na- 
tion ;  but  that  there  fiiould  be  three  from,  each."  &c. 

What  further  meafures  were  then  purfued,  to  cfFec- 
tuate  this  artful  fcheme,  the  writer  does  not  know. 
Probably  the  war,  which  foon  after  broke  out  with  the 
French,  prevented  its  final  accomplifhment  at  that  time. 
After  the  termination  of  that  war,  the  Proprietaries  at 
length  obtained  a  deed  from  the  Six  Nations,  dated  at 
Fort  Stanwix,  Nov.  5th  1 768.     That  this,  was  in  purfu- 
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ance  of  the  plan  before  (kllne?.tedj  is  evident  from  the- 
alHdavit  of  the  Rev.  Jacob  johnfon,  who  "  dtpofes  and. 
fays,  that  fome  time  in  the  month  of  November  1768,, 
he  vi'as   prefect  at  a  tr?aty  heid   at   l^'ort  Stanwix,  with 
the  Indians  of  the  Six  NationSj  and  that  Sir   WiiHam 
Johufonj  Superintendant  of  the  Six  Nations,  John  Penu. 
Governor  of  Pennfylvania,  Gov.  FrankKn  of  Ncw-Jer- 
fey,  CoL  Elizur  Fitch  of  Vv  indham,  and  the  Chief's  o£ 
the  Six.  Nations,  Seguanatliua,   a  Tuicarora    chief,  and. 
cheif  fpcaker,  and  many  other  perfons  were  prefent — 
tliit  the   bufinefs  of  live  treaty   was  to  fettle  a   divifion 
Jine  between   the  claims  of  the  King  and    the  Indians,. 
znd  to  diilribute  a  donation  feiit  by  tlie  King,  as  Sir  Wil- 
liam Johnfon  informed  tl^i   deponent  by  letter  and  ex-~ 
prefs — t}iat   this  deponent  was  at  that  time  a  miffiona- 
ry  to  the  Indians  of  the  Six  Natiu>ns,  and  refided  at  the 
Oneida  Upper  Caille — that  Go->  ernorjohu  Penn,  at  this, 
tiir.e,  by  the  agency  of  Sir  WiiUam  Johnfon,  endeavor- 
ed to  obtain  from  the  Indians  a  deed  of  the  lands  on 
the  Sufquehannah — that   feveral  private   confultatioji.3- 
were  had  with  tlie  faid  chiefs,  fi-orn  which  this  dep  >- 
nent  was  fecluded.,  and  that  there  was  no  agent  prefent 
at  faid  treaty  to  reprefent  the  State  of  Connecticut  or 
the  Sufquehannah  Company.— That  this  Deponent,  du- 
ring  the  treaty,  was  informed  by  feveral  of  the  Indians 
prefent,  that   Governor  Penn^  wanted  the  Indians  pre- 
fent  to  give  him  a   deed   of  the  lands  on  the  Sufque- 
hannah, and  they  replied  that  they  had  given  the  New- 
England   white  people  a  deed  of  the   fame  lands,  and' 
had  received  their  pay  for  the  fative,  and  couid  not  fell 
the  fame  again.     But  they  faid  they  had  agreed  to  give 
Governor  Penn  a    deed  of  the  fimie  land,  becaufe  Sir 
William  Johnfon  had  told  them  that  their  former  con- 
veyance to  the  New-England  white  people  was  unlaw- 
ful— that  they   had   no   right   to   purchafe   that  land,, 
which  was  within  Penn's  Charter,  and  Pemi  alone  had 
the  right  of  purchafing  the  fame — that  near  the  end  of 
the  treaty  the  deponent  well  recollefVs  to   have   heard 
Seguanathua,  chief  fpeaker,  in  a  public  fpeech  declare 
the  fame  reafons  as  abovefaid  for  their  felling  the  laadi 
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afccond  time,  which  was  publicly  interpreted  by  Sir 
Wiliiam  Jchnlbn." 

Mr.  Kirkhmd  alio  in  his  affidavit,  relative  to  this  mat- 
ter, dcpofethj  **  that  he  attended  the  treaty  with  the 
five  nations  held  at  Fort  Stanwix  in  the  year  1768,  for 
feveral  of  tlie  lafl  days  of  the  treaty,  and  that  on  his 
arrival  on  the  ground  the  Rev.  Jacob  Johnfon,  then  a 
miilv>aary  to  the  Oneidas,  told  the  deponent  that  he 
had  been  forbid  ;by  Sir  William  Johnfon  to  fit  in  coun- 
cil w^ith  the  Indians,  and  that  Col.  Butler  and  feveral 
ethers  had  given  him  the  fame  information — that  fev- 
eral Iudl;ui  Chiefs  told  the  deponent,  at  thattinae,  that 
they  had  fold  the  S-ufquehanuah  land  to  the  Pennlylva- 
nians,  and  that  they  v/ere  finally  induced  to  do  it,  by  the 
council  im;i  advice  of  tlie  commiflioners  urging  that  the 
Conjne£licut  people  had  done  wrong  in  comlrig  over 
the  Ime  of  Pennfylvania  to  buy  land  of  the  la^dians — 
that  it  was,  however,  aot  effe£led  without  great  difficul- 
ty. At  the  clofe  of  the  bufinefs,  the  Indians  were  call- 
ed tipcn  to  execute  the  writings,  which  were  iiot  pub- 
licly re-.din  the  Englifh  language,  but  one  of  the  Mo- 
hock chiefs  gave  a  brief  ftatement  of  their  general  pur- 
port in  the  Iii<lian  language ;  and  the  Deponent  furthex 
faith,  tliat  Oiie  of  the  Chrillian  Indians,  of  the  Oneida 
nation,  by  name  Theondintha,  or  Thomas,  forne  months 
after  faid  Treaty,  voUmtariiy  and  of  his  own  mere  mo- 
tion told  the  deponent  that  fome  undue  influence  had 
been  made  ufe  of,  at  faid  Treaty,  refpe^ting  faid  land  j 
that  he  himfelf,  namely  Thomas,  had  been  the  fubjedt 
of  this  undue  influence,  and  nine  or  ten  more  Indian 
chiefs  were  in  the  fame  predicament,  ajid  tliat  he  felt 
much  troubled  in  his  mind  about  it." 

The  exertions,  to  accomplifh  this  favourite  end,  did 
not  terminate  here.  .The  fame  artful  and  infidious  plan 
was  purfned  (till  further.  Confcious  that  the  purchafe 
at  Fort  Stanwix  was  radically  defedive,  they  refolved 
to  make  one  more  effort,  to  procure  from  the  Indians 
a  public  difavowal  of  the  Connecticut  deed  and  an  ac- 
knowledgment of  their  own.  In  1775  a  treaty  was 
held  at  Aibaiij,  M-itli  tliofe  Indians,  ucder  the  authoii«« 
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ty  of  Congrefs,  by  Meffieurs  Woolcot,  Schuyler,  Ed- 
wards, Francis  and  Dow,  to  explain  to  them  the  caufes 
of  the  American  war.  Col.  Francis  was  a  Pennfylva- 
nian,  a  claimant  of  large  trails  of  the  contefted  land,  a 
leader  of  the  oppofitlon  to  the  Conneilicut  fettlers  and 
a  principal  agent  of  Penn.  Notwithftanding  the  com- 
mlflioners,  by  their  interpreter,  had  told  the  Indians 
that  nothing  was  to  be  faid  or  done  at  the  treaty,  con- 
cerning lantls,  yet  Col.  Francis,  towards  the  clofe  of  it 
fent  for  Tegohagwanda  and  two  other  Onondago  chiefs, 
to  his  lodgings  at  Mr.  Bloodgood's,  together  with  Tho- 
mas Fulmer,  the  Interpreter  employed  by  the  Commif- 
fioners.  Mr.  Fulmer,  in  his  affidavit,  fwears,  that  af- 
ter fome  preliminary  converfation  about  the  Sufque- 
hannah  lands,  "  Col.  Francis  faid.  Did  you  not  fell 
thofe  lands  to  the  Pennfylvanians  and  receive  a  Beaver 
Ikin  full  of  dollars  for  them  ?  To  this  one  of  the  chiefs 
made  anfwer,  and  faid.  No,  we  fold  them  to  the  Wef- 
ternlonians  (that  is  Bofloneans,  the  name  by  which  the 
New-England  Provinces  were  called  am.ong  the  Five 
Nations)  and  we  received  the  beaver  Ikin  full  of  dollars 
from  them.  There  was  not  any  perfon  prefent  at  this, 
private  meeting  but  Col.  Francis,  this  deponent  and  the 
three  Indian  chiefs  before  named.  At  the  clofe  of  this 
meeting  Col.  Francis  enjoined  it  upon  the  Indians,  and 
the  deponent  likewife,  not  to  tell  any  one  that  he  had 
faid  this  to  them  about  the  Sufquehannah  lands."  The 
faid  Fulmer,  in  another  place,  further  fwears,  concern- 
ing this  interview,  "  that  they  fmoaked  and  difcourfed 
together  for  fome  time,  until  the  Indians  appeared  to 
this  deponent  to  be  confiderably  in  liquor,  vjhen  Col. 
Francis  told  them  Gov.  Penn  had  requefted  him  to  afic 
the  Ohondagos,  who  had  firft  bought  the  lands  called 
Wy  way  mirk,  the  faid  Gov.  Penn,  or  the  New-Eng- 
land people  ?  that  the  faid  Indian  chief  thereupon  an- 
fweied,  that  he  had  heard,  from  his  uncle,  that  Gov. 
Penn  had  bought  the  lands  on  the  eaft  fide  of  the  Suf- 
quehannah, and  that  he  did  not  know  whether  the 
New-Engiand  people  had  bought  any  lands  or  not. 
That  the  faid  Col.  Fraucis  further  afced  the  faid  Indian 
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chief,  if  he  did  not  know  how  many  dollars  Gov.  Penn 
had  paid  at  Fort  Stanwix,  for  faid  lands  ?  The  faid  In- 
dian anfwered  that  he  had  not  feen  all  the  money,  yet 
he  had  heard  that  he  paid  10,000  Dollars.  That  the 
faid  Col.  Francis  thereupon  afked  the  faid  Indian 
whether  he  would  on  the  following  day,  in  the  public 
conference,  when  the  ether  bufmefs  was  done,  declare 
the  fame  in  public,  but  not  mention  his  name  ?  Which 
the  faid  Indian  promifed  to  do.  Whereupon  Col.  Fran- 
cis told  him,  if  he  did  that,  he  and  Gov.  Penn  would 
make  a  prefent  to  the  Onondago  Indians.  Which 
faid  difcourfe,  at  the  requeft  of  the  faid  Col.  Francis, 
was  interpreted  between  them  by  this  deponent.  That 
when  the  Indians  left  his  lodgings,  he  prefented  them 
with  a  bottle  of  rum.  And  this  deponent  further 
faith  that  on  the  following  day,  in  the  public  confer- 
ence, the  faid  Onondago  chief  made  mention  of  the 
fale  of  thefe  lands ;  but  this  deponent  h-jth  underftoo'd 
from  the  other  Indians  that  it  was  without  their  know" 
ledge." 

The  Rev.  Mr.  Kirkland,  in  his  affidavit,  refpefting 
this  fpeech  or  declaration  of  the  Indian  chief,  depofeth, 
that  it  was  received  with  many  marks  of  difapprobation 
and  fome  degree  of  refentment  exprefled  by  many  In- 
dians, of  the  beft  charafter  in  faid  nation,  faying  it  was 
entirely  foreign  to  the^bufinefs  of  the  treaty,  and  known 
beforehand  only  to  a  few  individuals,  and  feveral  In- 
dians foon  told  the  deponent,  that  upon  their  com- 
plaining to  their  chief  fpeaker  Tegohagwanda, '  and  his 
chi^  Black  Cap,  of  the  impropriety  of  fuch  a  piece  of 
conduft,  at  that  time,  they  replied  that  the  Indians  were 
not  to  blame — that  it  originated  wholly  from  the  white 
people,  and  they  were  importuned  and  prefTed  hard  to 
make  the  fpeech.  A  few  hours  after  Thomas  Fulmer, 
Interpreter  at  faid  treaty,  told  the  deponent  that  Col, 
Francis  fent  for  him  to  his  lodgings,  the  evening  before, 
and  had  a  private  conference  with  the  Onondago  chiefs, 
upon  the  fubje£i,  and  prevailed  upon  them  to  make 
the  fpeech.'* 
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This  is  a  fimple,  and,  as  die  writer  thinks,  a  cancHicl 
ftatemcnt  of  litis,  which  have  fortunately,  though  moft 
of  them  lately,  conne  fo  the  knowledge  of  the  Conne6l- 
kut  claimants.  Whether  the  whole  of  the  dark  iii- 
t;"iguss  employed  on  the  cccafion,  liave  yet  come  to 
light,  the  reader  will  judge,  or  rather  conjecture.  We 
are  at  liberiy  to  remark  upon  fuch  only  as  are  difcovev- 
ed  and  proved.  And  it  is  enough,  that  thefe  are  feri- 
ous,  ftubborn  fastis,  which  can  neither  be  denied  nor  e- 
vaded.  Volumes  of  plaufible  argument  may  be  writ- 
ten, and  magaKines  of  ingenuity  and  eloquence  exhaull- 
cd,  in  vain  attempts  to  juftify,  to  excufe  or  explain  them 
away.  They  will  forever  remain  an  indelible  blot  up- 
on the  Proprietai-y  Indian  purchafe.  If  the  reader  has 
one  ray  of  intelle^  in  his  head,  or  a  particle  of  fenti- 
ment  in  his  heart,  he  is  defired  only  to  recal  the  emo- 
tionf,,  which  have  been  excited  in  his  mind,  by  the  bare 
perufal.  No  «ther  comment  will  be  neceffary.  None 
ftronger  would  be  poffible.  The  fecret  machinations, 
the  infidious  arts,  the  grofs  impofitions  upon  the  eafy 
credulity,  ignorance,  and  mercenary  pliability  of  the 
Indians,  the  palpable  fraud,  the  undue  influence  and 
downright  coiTuption,  which  are  proved  to  have  been 
praflifcd  by  Penn  and  his  creatures,  for  the  purpofe  of 
lupp] anting  the  Connetlicut  purchafe  and  procuring 
and  confirming  their  own  ;  are  fufficient  to  rtamp  in- 
validity upon  any  contract,  arid  to  confign  the  moft 
fontial  tranfaiflion,  not  indeed  to  oblivion,  but  to  eter- 
nal infamy.  If  Penn's  purchafe  had  been  firft  and 
fairly  made,  ftill  the  one  under  Connedlicut,  would 
alone  have  been  valid  ;  fince  that  colony  had,  by  virtue 
of  the  earliefl  charter  from  the  Crown,  the  folc  and  ex- 
clufive  right  of  purchafing.  Plad  the  people  of  Con- 
necticut and  Mr.  Penn  been  cloathed  with  an  equal 
right  to  purchafe,  even  in  that  cafe,  the  purchafe  of  the 
latter,  being  more  than  fourteen  years  after  that  of  the 
former,  with  a  full  knowledge  of  it  from  the  beginning, 
and  with  a  direcl  intention  to  defeat  it,  though  the  pur- 
chafers  were  then  in  actual  pofiefllon,  would  be  adjudg- 
ed fraudulent  and  void,  both  in  laM^  and  equity.     Surely 
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then,  as  both  of  thefe  fatal  obje£Hons  concur,  it  is  dou-- 
biy  bad.  Now,  will  the  good  fenfe  of  thefe  enlightened 
tinies  fufftr  it  to  receive  an  ultimate  eftablifl<ment,  in  cp- 
pcfition  to  an  older,  a  bona  fide,  an  exclufivtly  rightful 
purchafe  ?  If  fo,  it  muft  be,  and  the  world  will  finally  ac- 
knowledge it  to  be,  becaufe  the  one  is  left  to  its  own 
fupport  alone,  while  the  other  is  fupported  by  wealth' 
and  power,  and  talents  and  influence.  But  I  cannot  en- 
tertain fo  degrading  an  opinion  of  American  Judges 
and  Juries,  nor  in  general,  of  the  country  and  the  age, 
in  which  we  live.  In  fpite  of  every  obflacle,  the  fub- 
jeft  will  certainly,  fooner  or  later,  be  thoroughly  inveft- 
igated  and  underftood,  and  truth  and  juftice  will  at 
length  prevail* 

iiilllllHIJMill 
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N  the  courfe  of  this  examination  it  has  appear- 
ed, from  incontrovertible  documents,  that  all  the  right 
and  title,  which  the  King  of  Great-Britain  and  the  na- 
tive Indians  ever  had  to  the  land  in  controverfy,  is  veft-- 
ed  in  the  Connetlicut  claimants.  To  thefe  is  added 
fhe  right,  which  is  derived  from  firft  pofltfrion.  If  we 
adopt  the  general  dc£lrine  of  law,  that  entering  upon^ 
and  taking  pofleffion  of  a  part  of  the  land  granted  in  a 
deed,  or  infttument  of  conveyance,  is  a  legal  pofitfiion: 
of  the  whole,  that  is  included  in  the  grant  •,  upon  that' 
principle,  the  firft  pcflefGon  is  indifputably  theirs ;  for 
the  colony  of  Connecticut  were  actually  fettled  upon' 
the  eaftem  part  of  their  grant,,  before  the  date  of  Penn's> 
charter.  Or,  if  we  look  for  a  more  particular  pofftflion 
of  the  territory  in  difpute,  we  find  it  on  the  fame  fide' 
cf  the  queftion.  When  the  Gonne<Sticut  purcfiafers 
entered  upon  the  land,-  and  began  a  formal  and  actual' 
occupation,  under  their  purchafe,  there  was  not  a  P(  nn-- 
fylvanian  refiding  on  the  whole  tra<3:,  nor  a  houfe  or" 
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Other  building,  except  what  belonged  to  the  Indians^ 
The  fimple  truth  is,,  that  at  the  date  of  Perm's  charter,, 
in  1681,   the  people  of  Conue6ticut  were  in  pofielFionj. 
by  virtue  of  their  prei'ious  charter,  of  1662;  and  when 
the  Proprietary  Indian  Deed  was  given  at  Fort  Stanwix,.. 
in  1 768,  the  Sufquehannah  Company  v/ere  in  pofTelTion,, 
by  virtue  of  their  Indian  Deed,  of  1754.     So  that  the 
crown  title,  the  Indian  title,  and  the  pofleffary  title,  are 
all  fairly  united  in  them  •,  and  the  land  is  confequently 
theirs,   upon  every  legal  and  equitable  principle,  unlefs 
Something  has  intervened  to  break  a  link  in  this  chain. 
Before  we  proceed  to  an  examination  of  the  grounds 
of  objeclion,  on  which  the  Pennfylvanian  claimants  rely,, 
the  reader  may  feel  fome  curioSty  to  know  how  they 
entitle   themfelves  to   Penn's  intereft,  in  the  land.     It; 
is  not  fufiicient,  that  they  can  deduce   their  title  from- 
the   Commonwealth   of  Pennfylvania.     The   queftion: 
itill   recurs.    What  right  had  the   Commonv/ealth  tO' 
Peon's  proprietary  eftate  ?  Tney  cannot  derive  it  from; 
deed,  a  devife,  or  defcent,  or   efcheat..    Nor  were  the- 
proprietaries  convitled  of  any  crime,  for  which,  by  the  • 
law  of  the  land,  their  eftate  was  forfeited  to  govern- 
ment.    Bu:  the  Legiilature,  by  a  fover^._:,n  a(?t  of  pow-' 
er,  founded  on  reafons  of  ftate,  becaufe  it  was  unfit,  dan^- 
gerous,  and  antirepublican,  that  individuals  fliould  hold, 
fuch  immenfe  property  in  land,  aillimed  it  to  them- 
felves,  and  then  undertook  to  grant  it  out  to  purchafers.. 
This  v/as  one  of  the  firft  fruits-of  the  revolution.     How- 
far  fuch  an  arbitrary  aliumption  is  defenfinle,  on  con-- 
ilitut-lonal  principles,  as  a  meafure  of  neceffrty  or  policy,. 
I  will  not  at  prefent  enquire.     A  cafe  was  lately  tried: 
in  the  Federal  Circuit  Court  in  Pennfylvania,  in  wliich. 
the  defendant  founded  his  right  to  the  land  demanded,- 
upon  a  law 'of  that  ftate,  called  the  confirming  or  qui- 
eting aft,   under  which   he  claimed,    that  the  title  was- 
confirmed  to  him  as  a  Conne£licut  fettler.     The  Judge 
who  prelided  at  the  trial,  vyas  of  opinion,    that  tlie  law 
was  unconftitutional,   becaufe  the  Leglflature  have  no 
authority  to  dived  oue  clti'/en  of  his  eftate,  againft  his 
will,  and  give   it   to  another ;  Or,,  in  other  v/ords,,  ta. 


STATED  AND  EXIMI^EB.  5^ 

transfer  or  decide  the  title  of  land.  Whether  there  is 
any  fubflaiitial  difference  in  the  governing  principles  of 
tlie  two  cafes,  is  fubmitted  to  the  eonfideration  of  judi- 
cial and  political  cafuifls.     • 

Without  dwelling  any  longer  upon  this  point,  the 
reader  is  invited  to  take  a  view  of  the  reafons  and  ob- 
jections alledged  againU  the  Connecticut  charter  title 
to  the  land  in  queftion- 

I/?. — It  has  been  faid,  that  the  charter  ought  not  to 
be  fo  conflrued  as  to  include  the  land  in  queftion,  be- 
vaufe  of  the  immenfity  of  country  which  would,  by  fuch 
a  conilruftion,   be  embraced  within  the  charter  limits. 

To  this  it  would  be  a  fufficient  anfwer,  tliat  we  are 
not  enquiring  what  the  charter  ought  to  have  been,  in;, 
point  of  policy  and  juflice,.  but  what  in  fad:  and  law  it 
really  was.  The  motiyes  of  the  King  in  giving  it,  or 
confiderations  refpedling  the  original  propriety  or  im- 
propriety of  the  nieafure,  cannot  properly  enter  into 
the  prefent  quellion.  If,  however,  it  were  proper  or 
relevant  to  the  point  in  iflue  before  the  public,  it  v/ould 
not  be  a  difficult  taik  to  fatit^fy  any  candid  mind,  that 
the  quantity  of  land  granted  by  this  charter,  according 
to  our  conilrucl:ion  of  it,  was  not  difproportionately  or 
unreafonably  large,  when  confidered  as  a  grant  to  a 
whole  colony,  who  have,  in  fact,  populated  perhaps  a 
fourth  part  of  the  United  States,  and  when  compared 
with  the  tra£l  granted  by  the  charter  of  Ptnn,  to  a  fin- 
gle  individual.  But  reafons  of  mere  expediency  were 
not  the  ftandard  of  the  grant.  Nor  did  King  Charles 
probably  confider  himfcif  at  liberty  to  exercife  his  dif- 
cretion,  in  regard  to  the  magnitude  of  it ;  but  as  the 
colony  had  purchafed  the  land,  for  a  valuable  conf.dera- 
tion,  upon  terms  of  price  and  payment,  agreed  upon 
between  them  and  the  atligns  of  tl^'^  Plymouth  Council, 
to  M-hom  his  anccllor  had  granttd  it ;  he  accordingly 
LflTued  a  confirmatory  grailt  commenfurate  v/ith  the 
purchafe. 

indly. — It  has  been  urged  that  the  charter  gives  no 
title  well  of  New-York,  becaufe  ot  the  interjacency  of 
another  proviace. 
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The  reader  mull  have  more  fagaclty  than  I  pofTefs, 
to  perceive  any  force  in  this  objeftion.  Compare  this 
to  a  more  familiar  inftance.  Suppofe  A.  gives  B.  a 
deed  of  a  certain  lot  or  tra£l  of  land,  a  mile  long,  or  of 
any  length  you  pleafe,  excepting  out  of  the  conveyance, 
the  poffeffion  of  C.  which  runs  acrofs  the  lot.  Does 
the  interjacency  of  Cs  pofleflion  prevent  the  farther 
end  of  the  lot  from  paffing  by  the  deed  ?  Or  is  it  a  fuf- 
iicient  reafon,  vi^hy  B.  fliould  not  hold  and  ^njcy  it  ?  If 
not,  I  afk,  where  is  the  difference  between  the  two 
cafes  ?  I  can  fee  none.^  That  a  right  of  property,  and 
of  government  too,  may  exift  and  be  exercifed,  not- 
withftinding  the  intervention  of  another  ftate,  is  prov-' 
ed  by  the  example  of  Maflachufetts,  which  is  interfer- 
ed by  New-Hampfhii-e.  The  intermediate  fituation  of 
New- York,  between  the  eaftern  and  weftern  parts  of 
the  Conne£licut  grant,  was,  to  be  fure,  an  inconveni- 
ence, but  it  by  no  means  rendered  the  conveyance  of 
the  foil  in  either  part,  illegal  or  impoffible. 

2rdly. — It  has  been  faid,  by  way  of  objetlion,  that  in 
the  time  of  Charles  the  Second,  the  geography  of  this 
country  was  but  little  underftood,  and  the  breadth  of 
the  continent  unknown,  and  that  the  king  was  miftaken' 
and  deceived,  W'len  he  ufed  fuch  general  words  in  the 
charter,  as,  it  ronltrued  ftriiSlly,  would  convey  an  extent 
©f  three  thoufand  miles. 

To  this  I  anfv/er,  that  if  the  king  had  been  ignorant,, 
miftaken,  and  deceived,  as  to  the  extent  of  the  grant,, 
that  circumftance  would  not  vitiate  it,  or  found  a  right 
of  annulling  or  even  reftricling  it,  unlefs  xleception  and. 
fraud  had  been  prafliced  by  the  grantees  in  obtaining 
it.  And  even  then,  a  Scire  Facias,  or  fome  proper 
mode  of  irqu-ift,  would  be  neceffary,  to  eftablifn  the 
fadl,  beiou;  the  grant  could  be  nullified  or  reduced.- 
The  King  has  no  right  to  reverie  a  grant,  in  whole  or 
in  pirt,  by  ?.  mere  arbitrary  u(£l:  of  fovereign  will  and 
pltviOare,  wit;'^  .it  any  judicial  enquiry.  In  the  prefent 
cafe,  hov.evt,-,  ■.:  wa.s  never  pretended,  that  the  grantees 
were  rl^■^'f  cA  any  milr  pv' feniation  or  fraud;  nor 
was  any   luii  ini-tiiutec'^  or  any  kind  of  proceis  iliiied' 
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■againft  them,  on  any  fuch  charge,  or  on  account  of  the 
extent  of  the  grant.  The  King  does  not  appear  to 
have  been  ever  difiatisfied  with  this  charter.  In  its 
extenfion  weftward  to  the  South  Sea,  it  was  confoi-ina- 
ble  to  the  fpirit  and  the  very  v/ords  of  other  chapters  of 
an  earlier  date,  to  which  the  grantees  of  this  were  not 
parties  or  privies.  Nor,  in  deed,  was  the  Crown  fo 
ignorant  as  has  been  reprefentcd,  refpecling  the  geo- 
graphy of  this  continent.  Various  inland  difcovcries 
had  been  made  and  pubUfhed.  Both  the  eaftern  and 
weftern  ihores  had  been  coafted,  and  charts  and  longi- 
tudinal calculations  formed.  As  early  as  1579,  Sir 
Francis  Drake  explored  the  coafl  of  California,  or  No- 
va-Albion, as  he  called  it,  took  polTefllon  of  the  coun- 
try, in  the  latitude  of  New-England,  received  a  formal 
furrender  of  it,  from  the  natives,  in  behalf  of  his  Queen, 
and  erecled  a  pillar  with  infcriptiens,  as  a  memorial  of 
Brltifh  dominion  and  pofleflion.  In  addition  to  all  this, 
•the  Plymouth  Company,  after  their  grant  to  the  Earl 
of  Warwick,  and  before  the  charter  to  Connedicut, 
that  is,  in  1635,  made  a  final  and  formal  furrender  of 
their  charter  to  the  Crown,  in  which  they  mention  it 
in  thefe  words,  "  Our  graivt  from  eajl  to  ivejiy  through  all 
the  main  land  from  fea  to  fea^  being  near  about  three  thoU" 
fand  miles."  So  that  the  King  had  pretty  accurate  in- 
formation of  the  eaftern  and  weftern  extent  of  this 
traft,  which  was  carved  out  of  that  before  given  to  the 
Plymouth  Company. 

It  is  true  there  were  no  data,  from  x^-hich  he  could, 
without  an  experimental  ftirvey,  know  the  exa£l  lati- 
tude of  the  fouthern  boundary  of  Connefticut.  Hence, 
probably,  arofe  the  fatal  miftake.  For,  when  he  after- 
wards extended  Penn's  charter  northward  to  the  forty- 
third  degree  of  latitnde,  we  have  ao  reafon  to  fuppofe 
•that  it  was  known,  that  it  would  interfere  with  the 
charter  limits  of  ConnCiSlicut.  Had  that  been  known, 
an  interference  would  doubtlefs  have  been  avoided. 
The  King  would  not  knowingly  have  twice  granted  the 
fame  land.  It  was  contrary  to  his  maxims,  and  inten- 
tional pra6lice.  It  was  oppofed  to  the  decifions  of  hi» 
I4 
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judges  and  concil.  Hence  we  fee,  that  the  grant  to 
Penn,  inftead  of  that  to  Connecticut,  was  founded  on 
the  King's  ignorance  and  deception,  or  rather  millake, 
as  to  the  geography  of  the  premifes.  If  either,  there- 
fore, is  to  be  avoided,  for  fuch  a  caufe,  it  mufl  certain- 
ly be  the  lad. 

/^thly. — It  has  been  obje£led,  that  the  long  filence 
and  non-claim  of  Connecticut,  as  to  the  weftern  lands, 
arc  a  waiver  of  their  charter  right,  or  rather  an  evi- 
dence of  their  want  of  fuch  a  right. 

I  deny  that  the  want  of  polTefTion,  or  the  dormancy 
of  a  claim,  is  ever,  in  law  or  equity,  a  bar  to  the  lawful 
right  to  any  land,  unlefs  in  the  cafe  of  an  adverfary  pof- 
feiTian.  No  fuch  pofTelhon  exifted,  with  regard  to  the 
lands  in  difpute.  Indeed  the  firft  poiTeflion  there,  both 
conftru£live  and  a£lual,  was  under  Connetlicut.  Pro- 
bably the  truth  is,  that  for  near  a  century,  after  the 
dates  of  their  charters,  it  was  not  known  that  they  in- 
terfered at  all.  And  it  has  been  well  obferved,  that 
the  acquiefcencc  of  Connecticut,  under  the  grant  of 
Penn,  is  of  no  more  force  than  that  of  the  proprietaries 
under  the  grant  of  Connecticut,  and  can  have  little  or 
no  weight  on  either  fide  ;  fince,  till  lately,  the  Indians 
refufed  to  give  up  the  country  to  either,  and  neither 
■party  can  be  confidered  as  having  fuflered  their  cl^im 
to  lie  culpably  dormant,  under  the  particular  circum- 
ftances  of  the  cafe,  and  the  fituation  of  the  country ; 
and  efpecially  this  cannot  be  imputed  to  Connecticut, 
whofe  grant  was  exprefsly  for  the  purpofe  of  fettlement, 
but  without  limitation  of  time  •,  and  they  had  not,  un- 
til about  the  date  of  the  Sufquehannah  Purchafe,  fet- 
tled the  country  to  the  eaftward  of  New-York,  and 
confequently  could  not,  upon  any  proper  grounds,  foon- 
er  purfue  their  claim,  or  attend  to  the  fettlement  o£ 
■this  weftern  part  of  their  grant. 
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NUMBER  XII.. 


\\  E  have  confidered  four  of  the  objefllons 
to  the  Connecticut  Charter  title  to  the  land  in  queftion. 
The  fifth  Iwill  ftate  in  the  words  of  Governor  Pennhim- 
felf.  He  fays,  "  The  uncertainty  in  the  bounds  and  extent 
of  the  Connecticut  Charter,  as  well  as  of  other  of  the 
New-England  grants,  occafioned  a  royal  commifTion  tO' 
iflue,  fo  early  as  within  two  years  after  the  date  of  that 
cliarter,  for  the  declared  purpofe  of  fettling  the  bound* 
and  limits  of  their  feveral  charters  and  jurifdiclions ;  in 
confequence  of  which,  a  north-north- weft  line,  drawn 
from  Mamaroneck  river  to  the  line  of  Maflachufetts^ 
was  declared,  and  exprefsly  fixed  and  eftabliftied  to  be 
the  weftern  bounds  of  the  colony  of  Connecticut,  which 
boundary  was  then  folemnly  aflented  to,  ratified  and 
confirmed,  by  the  Governor  and  Commiffioners  of  the 
colony." 

This  is  an  important  point  In  the  cafe.  In  faCt  if 
appears  to  be  the  ground  principally  relied  on  by  the 
Pennfylvanian  claimants.  One  of  them  has  faid,  "  The 
Connecticut  claim  here  received  a  death  blow."  I 
hope,  therefore,  the  reader  will  have  the  patience  to 
attend  very  carefully  to  the  origin  and  progrefs  of  this 
fettlement  of  boundaries. 

In  the  feventh  number  of  this  enquiry,  the  planta- 
tions of  the  Dutch  and  Swedes,  on  Hudfon's  and  Dele- 
ware  rivers,  were  mentioned.  Their  eaftern  limits 
were  not  exaCifly  known  or  defined.  But  the  country 
as  far  as  Connecticut  River  was  claimed  by  the  Dutch.- 
Territorial  difputes  arofe,  at  an  early  day,  between  them- 
and  the  Englifh  of  New-Haven  and  Connecticut,  before- 
tliofe  two  jurifdiCtions  were  united.  Mutual  accufa- 
tions  and  recriminations  took  place.  For  the  amicable 
adjuftment  of  which  difputes,  a  negotiation  was  pro- 
pofed,  which  terminated  in  the  following 
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*«  Articles  of  agreement,  made  and  concluded  at 
Hartford,  upon  Connefticut  river,  Sept.  19th,  1650,, 
betv(^ixt  the  delegates  of  die  honoured  Commiffioners  of 
the  United  Colonies,  and  the  delegates  of  Peter  Stuy- 
"vifant,  Governor  of  New-Netherlands. 

"  I  ft.  Upon  a  fcriou&  confideration  of  the  diiFer- 
ences  .and  grievances  propounded  by  the  two  Englifli 
colonies  of  Conneclicut  and  New-Haven,  and  the  an- 
fwer  made  by  the  honored  Dutch  Governor,  Peter 
Stuyvifant,  Efq.  according  to  the  truft  and  power  com- 
mitted to  us,  as  arbitrators  or  delegates  betwixt  faid 
partks,  we  find  that  moft  of  the  offences  or  grievances, 
v/ere  things  done  in  the  time,  or  by  the  order  and  com- 
mand of  Moufieur  Kieft,  the  former  Governor  ;  and 
that  the  prefent  honorable  Governor  Is  not  duly  pre- 
pared to  make  anfwer  to  them  ;  we  therefore  think 
meet  to  refpite  the  full  confideration  and  judgment 
concerning  them,  till  the  prefent  Governor  may  ac- 
quaint the  States  and  Weft-India  Company  with  the 
particulars,  that  fo,  due  reperatioa  may  accordingly  be 
made. 

"  Concerning  the  bounds  and  limits  betv.dxt  the 
Englifti  United  Colonies,  and  the  Dutch  province  of 
New-Netherlands,  we  agree  as  follov/eth. 

"  I  ft.— That  upon  Long-Ifiand,  a  line  run  from  the 
wefternmoft  part  of  Oyfter-Bay,  and  fo  a  ftraight  and 
direft  line,  to  the  fea,  ihall  be  the  bounds  betwixt  the 
Englilh  and  the  Dutch  there,  the  eafterly  part  to  be- 
long to  the  Englilh,  and  the  wefternmoft  part  to  the 
Dutch, 

*'  2dly. — The  bounds  upon  the  main  to  begin  at  the 
v/eft  fide  of  Greenwich-Bay,  being  about  four  miles 
from  Stamford,  and  fo  to  run  a  northerly  line,  twenty 
rniles  up  into  the  country  ;  and  after,  as  it  ftiall  be 
agreed  by  the  two  governments  of  the  Dutch  and  New- 
Haven,  provided  the  faid  line  come  not  vidthin  ten 
miles  of  Hudfon's  river.  And  it  is  agreed  that  the 
Dutch  fliali  not,  at  any  time  hereafter,  build  any  houfe 
or  habitation  within  fix  miles  of  faid  line.  The  in- 
habitants of  Greenwich  to.  Keraain,  (till  further  coaCd« 
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eration  thereof  be  had)  under  the  government  of  the 
Dutch." 

«  jiUy.— The  Dutch  Ihall  hold  and  enjoy  all  the 
lands  in  Hartford,  that  they  are  adtually  pofleired  of, 
known  and  fct  out  by  certain  marks  and  bounds,  and 
all  the  remainder  of  the  faid  land,  on  both  fides  Con- 
necticut, to  be  and  remain  to  the  Englifli  there. 

"  And  it  is  agreed,  that  the  aforefaid  bounds  and 
limits,  both  upon  the  iflands  and  main,  (hall  be  obferv- 
ed  and  kept  inviolable,  both  by  the  Engliih  of  the  Unit- 
ed Colonies,  and  all  the  Dutch  nation,  without  any  en- 
croachment or  moleftation,  until  a  full  and  final  deter- 
mination be  agreed  upon  in  Europe,  by  mutual  confent 
of  the  two  States  of  England  and  Holland. 

"  And  in  tefbimony  of  our  joint  confent  to  the  feve- 
ral  foregoing  conclufions,  we  have  hereunto  fet  ou-f 
hands,  the  19th  day  of  September,  Anno  Dom.  1650. 
«  SIMON  BRADSTREET,"  &c. 

This  agreement  does  not  appear  to  have  been  rati- 
fied, or  the  terms  of  it  fatisfadlorily  obferved.  New 
difficulties  fucceeded  ;  new  complaints  were  made,  and 
new  claims  advanced.  In  this  (late,  matters  continued 
till  the  charter  of  1662,  which  comprehended  both  the 
New-Haven  and  Connedlicut  Plantations,  and  until 
the  conqueft  of  the  Dutch  in  1664.  Their  territory, 
with  all  its  appendages,  had  been  transferred  to  the 
Duke  of  York,  by  a  royal  patent  or  charter,  dated 
March  1 2th,  1664.  On  the  twenty-fixth  day  of  April, 
a  commiflion  had  been  given  to  Col.  Richard  Nichols, 
to  difpoflefs  the  Dutch,  and  put  the.  Duke  in  poflefTion, 
•which  the  Col.  accomplifhed  in  Auguft ;  whereupon 
it  became  neeeflary  to  fettle  the  extent  of  the  Dutch 
plantations  eaftward,  and  thereby  to  afcertain  the  divi- 
fionary  bounds  of  the  Duke's  patent  and  the  patent  of 
Connecticut.  For  the  laft  mentioned  being  the  earlieft, 
the  other  could  not  efFe£tually  convey  any  part  of  whafc 
was  before  conveyed  from  the  Crown.  Though  the 
Duke's  charter  contained,  within  its  premifes,  all  the 
land  between  Connecticut  River  and  the  Delaware, 
yet  the  colony  contended  that  a  part  of  the  land  thus 
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granted  to  him,  was  theirs  by  their  older  charter.  But 
how  much  of  it  was  vefted  in  them,  fo  as  not  to  pafs 
to  him,  or,  in  other  words,  where  the  divifionary  line 
ought  to  be,  was  ftill  an  unfettled  queflion,  the  former 
fettlement  not  being  fatisfacSlory  or  conclufive.  Here 
was  a  dire£l  interference  between  the  Dutch  claim,  to 
which  the  Duke  had  now  fucceeded,  and  that  of  the 
colony.  Each  party  infilled  on  Long-Ifland,  and  the 
traft  between  Conne£licut  River  and  a  line  a  few  miles 
call  of  Hudfon's  River. 

As  the  colony  had  now  a  Prince  of  the  blood  royal, 
the  King's  brother,  and  the  prefumptive  heir  of  the 
Crown,  to  contend  with,  it  became  a  ferious  objeft 
with  them,  to  obtain  as  early  and  as  favorable  an  ad- 
juftment  of  the  line  as  poffible.  Commifliouers  had 
come  over  with  the  following  commiffion. 

*<  Charles  the  fecond,  by  the  grace  of  God,  King  of 
England,  Sec.  To  all,  to  whom  thefe  prefents  fhall  come, 
greeting.  Whereas  we  have  received  feveral  addrefles 
from  our  fubjeQ:s  of  feveral  colonies  of  New-England, 
all  full  of  duty  and  affe£l:ion,  and  expreflions  of  loyalty 
and  allegiance  to  us,  with  their  humble  defires  to  us, 
that  we  would  renew  their  feveral  charters,  and  receive 
them  into  our  favorable  opinion  and  proteftion  :  and 
feveral  of  our  colonies  and  other,  our  loving  fubjedls, 
have  likewile  complained  of  differences  and  difputes, 
arifen  upon  the  limits  and  bounds  of  their  feveral  char- 
ters and  jurifdi£lions,  whereby  unneighborly,  and  un- 
brotherly  contentions  have  and  may  arife,  to  the  dam- 
age and  difcredit  of  the  Englifh  intereil  -,  and  that  all 
our  good  fubjefts  refiding  there,  and  being  planters 
within  the  feveral  colonies,  do  not  enjoy  the  liberties 
and  privileges  granted  unto  them  by  our  feveral  charters, 
upon  confidence  and  aflurance  of  which  they  tranfport- 
ed  themfelves  and  their  eflates  into  thefe  parts  •,  and 
we  having  received  fome  addrefles  from  the  great  men 
and  natives  of  thofe  countries,  in  which  they  complaia^ 
of  breach  of  faith,  and  adts  of  violence  and  injuftice,; 
which  they  have  been  forced  to  undergo  from  our  fub- 
je(Sls>  whereby  not  only  our  government  is  traduced. 
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but  the  reputation  and  credit  of  the  Chriftian  Religion 
brought  into  prejudice  and  reproach,  with  the  Gentiles 
and  inhabitants  of  thofe  countries,  wtio  know  not  God, 
the  redudlion  of  whom  to  the  true  knowledge  and  fear 
of  God,  is  the  moft  worthy  and  glorious  end  of  thefe 
plantations :  Upon  all  which  motives,  and  as  an  evi- 
dence of  our  fatherly  affection  towards  all  our  fubjedls 
of  thofe  feveral  colonies  of  New-England,  that  is  to  fay, 
of  the  Maflachufetts,  Connecticut,  New-Plymouth, 
Rhode-Ifland,  and  Providence  Plantations,  and  all  other 
plantations,  which  are  in  that  tradl  of  land,  known  un- 
der the  appellation  of  New-England  ;  and  to  the  end 
that  we  may  be  fully  informed  of  the  ftate  and  condi- 
tion of  our  good  fubje£ls  there,  that  fo  we  may  the 
better  know  how  to  contribute  to  the  further  improve- 
ment of  their  happinefs  and  profperity  : 

Know  ye,  therefore,  that  we,  repofing  fpeclal  truft 
and  confidence  in  the  fidelity,  wifdom  and  circumfpec- 
tion  of  our  trufty  and  well-beloved  Col.  Richard  Ni- 
cholls,  Sir  Rofwell  Carr,  Knia;ht,  George  Cartwright, 
Efq.  and  Samuel  Maverick,  Efq.  of  our  fpecial  grace, 
certain  knowledge,  and  mere  motion,  have  made,  or- 
dained, conftituted  and  appointed,  and  do,  by  thefe 
prefents,  make,  ordain,  conftitute  and  appoint  the  faid 
Col.  Richard  Nicholls,  Sir  Rofwell  Carr,  Knight, 
George  Cartwright,  and  Samuel  Maverick,  Efquires, 
our  Commilfioners,  and  do  hereby  give  and  grant  unto 
them,  and  any  three  or  two  of  them,  or  the  furvivors 
of  them  (of  whom  we  will  that  the  faid  Col.  Richard 
Nicholls,  during  his  life,  ihall  always  be  one,  and  upon 
equal  divifion  of  opinions,  to  have  the  calling  and  de- 
cifive  votCv)  in  our  name,  to  vifit  all  and  every  the  feve- 
ral colonies  aforefaid,  and  alfo  full  power  to  hear  and 
receive,  and  to  examine  and  determine  all  complaints 
and  appeals,  in  all  caufes  and  matters,  as  well  military 
as  criminal  and  civil,  and  to  proceed  in  all  things  for 
the  providing  for  and  fettling  the  peace  and  fecurity  of 
the  faid  country,  according  to  their  good  and  found  dif- 
cretlon,  as  to  fuch  inftruCtions  as  they,  or  the  furvivors 
•f  them,  have,  or  fhall,  from  time  to  time,  receive  from 
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US  in  that  behalf,  and  from  time  to  time,  as  they  find 
expedient,  to  certify  us  or  our  privy  council,  of  their 
a(5tint;s  and  proceedings,  touching  the  premifes,  and  for 
the  doing  thereof,  or  any  other  matter  or  thing,  relating 
thereunto,  thefe  prefents,  or  the  enrollment  thereof, 
fhall  be  unto  them,  and  every  of  them,  a  fufficient  war- 
rant and  difcharge  on  that  behalf.  In  witnefs  whereof, 
we  have  caufed  thefe  our  letters,  to  be  made  patents. 
Given  at  the  Court  at  Whitehall,  the  26th  day  of  April, 
1664,  and  in  the  fixteenth  year  of  our  reign. 

"  BARKER." 
Thefe   Commiflioners  brought  the  following  letter 
from    the  King,   to  the  Governor  and  Company  of  the 
colony  of  Conneilicut. 
"  Charles  R. 
**  Trufty  and  well  beloved,  we  greet  you  well,  hav- 
ing according  to  the  refolution  we  declared  to  Mr, 
John   Winthrop,  at  the  time  when  we  renewed  your 
charter,  now  fent  thefe  perfons  of  known  abilities  and 
affedion  to  us,   that  is  to  fay,   Col.   Richard  Nicholls, 
&c.  our  Commiffioners,  to  vifit  thefe  our   feveral  colo- 
nies and  plantations,  in  New-England,  to  the  end  that 
we  may  be  the  better  informed  of  the  ftate  and  welfare 
of  our  good  fubje61:s,  whofe  profperity  is  very  dear  to 
us.     We  can  make  no  queftion  but  that  they  fhall  find 
that  reception  from  you,  which  may  teflify  your  refpe6l 
to  us,   from  whom  they  are  fent  for  your  good.     We 
need  not  tell  you  how  careful  we  are  of  your  liberties 
and  privileges,  v/hether  ecckfiaftical  or  civil,  which  we 
will  not  fuffer  to  be  violated  in  the  leaft  degree  *,  and 
that  they  may  not  be   is  the  principal  bufinefs  of  our 
faid  Commiffioners,  as  likewife  to  take  care   that   the 
bounds  and  jurifdi6i:ion  of  our  feveral   colonies  there, 
may  be  clearly  agreed  upon  ;  that  every  one  may  enjoy 
what  of  right  belongeth  unto  them,   without  ftrife  or 
contention ;    and  efpecially   that  the   natives   of  that 
■country,   who  are  willing  to  live  peaceably  and  neigh- 
bourly vvith  our  Englifli  fubjefts,  may  receive  fuch  juf^ 
tice  and  civil  treatment  from  them  as  may  make  them 
the  more  in  love  v.'ith  their  religioa  and  manners  j  fo. 
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not  doubting  of  your  full  compliance  and  fubmlfiion  to 
our  defire,  we  bid  you  farewell.  Given  at  our  Courts 
at  Whitehall,  the  23d  day  of  April,  1664,  in  the  i6th 
year  of  our"  reign.     By  his  Majelly's  coramand.. 

«  HENRY  BENNETT." 
Though  the   controverfy  refpedling  boundaries  be- 
tween Connedicut  and   the   territories  of  the  Duke,       'T^ 
formerly  thofe  of  the   Dutch,   dojiot  appear  to  have    cfg^^ 
been  a  particular  objedl  of  the  bufinefs  entrufted  to  the  " 

Commillioners  ;  yet  the  colony,  wifliing  to  bring  to  an 
iflue,  that  difpute,  which  had  fo  long  fubfifted,  appoint-^ 
ed  agents  to  wait  on  the  Gommiflioners.  Their  ap* 
pointment  or  commilhon  is  as  follows : 

**  At  a  General  AJJemhly  of  the  Colctiy  of  ConneEliciii,  hold^ 
en  at  Hartford^  OB.  13,  1664. 

«  Mr.  AUen,  fenior  (or  junior)  Mr.  Gold,  Mr.  Rich- 
ards and  Capt..  Winthrop  are  defired  to  accompany  the 
Governor  to  New- York,  to  congratulate  his  Majefty's 
honorable  Commiflioners,  and  if  an  opportunity  offers 
itfelf,  that  they  can  ijjue  the  bounds  between  the  Duke's- 
patent  and  ours  (fo  as  in  their  judgment  may  be  for  the 
fatisfadlion  of  the  Court)  they  are  empowered  to  attend . 
the  fame.  Mr.  Howell  and  Capt.  Young  are  defired  to. 
attend  the  fame  fervice." 

The  refult  will  appear  by  the  following 

**  Determination  of  his  Majeffs  CommiJJtoners^  refpeEling 
the  boundaries  of  his  Royal  Highnefs  the  Duhe  oj  York's'- 
patent  and  the  colony  of  ConneBicut. 

«  By  virtue  of  his  Majefly's  Gommiffion,  we  have 
heard  the  differences  about  the  bounds  of  the  patents 
granted  to  his  Royal  Highnefs  the  Duke  of  York,  and 
his  Majefty's  colony  of  ConnetSlicut ;  and,  having,  de-? 
liberately  confideredall  the  reafons  alledged  by  Mr.  Al- 
len, Secretary,  Mr.  Gold,  Mr.  Richards,  and  Capt.- 
Wiathrop^  appointed  by  the  affembly  held  at  Hartford, 
the  13th  day  of  O6tober, .  1664,  to  accompany  John 
"Wint!n-opj  Efq.  Governor  of  his  Majefty's  colony  of 
Goanc£licut,  to  New- York,   and  by  Mr.  Howell  and^ 
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Gapt  Young,  of  Long-Ifiand,  why  the  faid  Long-Tflaiicf 
fhould  be  under  the  government  of  Connedlicut  5  whidr 
are  too  long  here  to  be  recked  ;  We  do  declare  and  or- 
der, that  the  fouthern  bounds  of  his.  Majefly's  colony 
of  Connecticut  is  the  fea ;.  and  that  I>ong-Iiland  is  to 
be  under  the  government  of  his  Royal  Highnefs  the  Duke 
of  York ;  as  is  expreiVed  by  plain  words  in  the  faid  pa- 
tents refpeftively..  And  alfo  by  virtue  of  his  Majefly's- 
commilhon,  and  by  the  confent  of  both  the  Governor 
and'  the  gentlemen  abovenamed,  we  alfo  order  and  de-- 
clare,  that  the  creek  or  river  called  Mamaroneck,  which 
is  reputed  to  be  about  twelve  miles  to  the  eaft  of  Well-- 
Chefler,  and  a  line  drawn  from  the  ealt  point  or  fide- 
where  the  frefii  water  fails  into  the  fait,  at  high-water- 
m-ark,  north-north-weft  to  the  line  of  Maflachufetts,  be 
the  weilern  bounds  of  the  faid  colony  of  Conneilicutj 
and  the  plantations  lying  weftward  of  that  creek  and 
line  fo  drawn,  to  be  under  his  Royal  Highnefs'  govern- 
ment j  and  all  plantations  lying  eaftward  of  that  creek 
and  line  to  be  under,  the  government  of  Conne£licutp 
Given  under  our  hands  at  Fort  James,  in  New- York, 
on  Manhattan's  Ifland,  this  30th  day  of  Nov.  1664. 
«  RICHARD  NICHOLS,"  &c. 

The  affentof  the  agents  was  exprefled  as  follows,  vizcs 

^'  We.  underwritten,  on  behalf  of  the  colony  of  Con- 
ne£licut,  have  aflented  unto  this  determination  of  his 
Majefty's  Commiffioners,  in  relation. to  the  bounds  and 
limits  of  his  Royal  Highnefs  the  Duke's  patent,  and  the 
patent  of  Connecticut. 

«  JOHN  WINTHROP,  Sec. 

**  November  30,  1664." 

The  plantation  of  New-Haven,,  though  Included  in 
the  charter  to  Connecticut,  had  nevei^thelefs  maintained 
their  own  feparate  government,  and  refufcd  to  join 
with  the  other  colony,  until  after  this  dererni'.nai;ion  of 
his  Maj'  fty's  Commiffioners:  fo  that  they  were  not  as 
yet  parties  to  the  fettlement.  After  much  ccrrefpon- 
dence  and  negotiation,  however,  they  concluded  to  unite 
under  the  charter  j  and  accordingly,  on  the  iifth  of 
January,  1 665 j^  communicated  their  ifnval  accraieicencej 
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In  a  letter  in  which  (among  other  things  not  diredly 
pertinent  to  this  point)  they  fay,  "  We  now  fignify,  that 
having  feen  the  copy  of  his  Majelty's  Commiflioners' 
determination  fa'ecic'ing  the  hoitnds  bet-wixt  his  Highnefs. 
the  Duke  of  Tork,  and  CotweBicut  Charter  J  WQ  do  de- 
clare fubmiflion  thereunto." 

On  the  30th  of  J^ne,  1673,  New- York  and  its  ter- 
ritories was  recovered  by  the  Dutch,  and  their  govern- 
ment was  again  revived  and  continued  till  1674.  On 
a  treaty  of  peace,  figned  at  Weftminftcr,  Feb.  1674, 
the  Englifli  government  was  reftored,  and  June  29th 
the  Duke  of  York  received  a  new  or  coniiTmatory  pa- 
tent, of  the  fame  lands  and  territories,  in  the  fame 
words,  with  his  former,  before  ftated,  differing  only  \n 
the  date.  In  1683,  further  negotiations  took  place 
opon  this  fubjeiSl,  as  may  be  feen  by  the  following  en- 
tries on  the  records  of  the  Gcnerai  Ailcmbly  of  Con- 
necticut. 

"  At  a  General  Court  holden  at  Hartford^  Nov.  14,  16835^. 
byfpeeial  order  of  the  Governor. 

"  The  Governor  informed  the  Court,  that  it  might 
be  neceilary,  feeing  that  Gol.  Dungan  was  eredted  to 
the  gxjvernment  of  Nev/-York,  that  fome  gentlemen 
might  XX.  appointed  to, congratulate  hi?  fafe  arrival,  and 
entrance  into  the  government  of  his  Royal  Highnefs'  ter- 
ritories in  fhcfe  parts,  as  alfo  that  there  feemed  to  be  a 
difiatisfasSiion  taken  by  the  Hon.  Col.  Dur.gan,  about 
the  fettlenientof  the  line  between  his  Majtfty's  colony 
of  Conne£tici.tt,  and  his  Royal  Highnefs'  colony  of  New- 
York,  made  by  his  Majelly's  honorable  CommiJGTioners  ;. 
and  defined  the  Court  to  confider  the  fame,  and  give 
advice  what  was  to  be  done,"  &c. 

It  was  judged  convenient  by  the  co'jrt,  that  a  com-' 
anittee  be  chofen  and  empov/ered  by  this  Court,,  to  at- 
tend the  premifes,.  as  foon  as  may  be,,  accordiiig  to  fuch 
commiffion  and  inftru£tion,  as-  they  Orall  receive  from 
this  Court. 

"This  Court  made  choice  of  the  Governor,  Mnjor 
Nathan  Gould,.  Captain  John  Allyn,  aad  Mr.  Wiiiiam 
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Pitkin,  to  attend  the  fervice  aforefaid."  Their  com- 
miiTiou  or  inftruftions  v/ere  as  follows. 

"  To  the  honorable  Robert  Treat,  the  Governor, 
Maj.  Nathan  Gould  and  Capt.  John  Allyn,  Efq.  Affift- 
ants,  aiid  Mr.  William  Piikin,  Gentleman,  the  General 
Aflembly  of  this  prefent  feffion,  Nov.  14,  1683,  do 
nominate,  commiflionate  and  empower  you,  &c.  &c. 
to  take  the  firft  opportunity  to  travel  to  New- York,  to 
vifit  Governor  Dungan,  to  congratulate  him,  to  mani- 
feft  to  him  this  Court's  grateful  fentiments  of  his  hon- 
or's profeflion,  by  his  letters,  of  his  defire  to  be  in  good 
amity  with  us — to  endeavour  to  fettle  a  good  and  neigh- 
bourly correfpondence  with  him,  &c. — that  as  the  Gov- 
ernor was  not  fatisfied  with  the  former  ftated  bounds, 
and  had  moved  for  a  treaty  of  fettlement,  to  treat  with 
him,  and  if  you  fhould  fee  reafon  to  vary  from  the  for- 
mer, you  are  authorized  to  agree  with  the  Governor,, 
and  thofe  he  fhould  appoint,  &c.  the  agreement  to  be 
approved  of  by  his  Majefty,  &c.  that  the  bounds  fliould 
not  exceed  20  miles  eaft  of  Hudfon's  river — the  agree- 
ment to  be  conditional,  axid  of  no  force,  unlefs  ratified- 
by  his  Royal  Highnefs  and  his  Majefty.-r-You  are  to  en- 
deavor to  hold  the  bounds  at  Mamaroneck — that  if  any 
land,  within  any  townfhip,  \yas  granted,  the  lands  to 
be  rcferved  to  the  proprietors,  though  as  to  the  jurif- 
diclion,  they  belong  to  his  Royal  Highnefs. — To  endea- 
vour that  the  former  line  fliall  take  place,  unlefs  nearer 
to  Hudfon's  river;,  then  fuch  a  difl?nce  as  can  be  a- 
greed  on — you  are  to  remember  all  along  to  make  his 
honor  fenfiblehcw  firm  and  legal  the  former  fettlement 
was,  that  our  varying  from  it  is  to  oblige  his  honor, 
and  promote  a  perpetual  good  correfpondenc«i  between 
his  Majcfty's  colony,  and  his  Royal  Highnefs'  tei-\itories, 
and  the  fucceflive  governors  of  them  both,  &c." 

An  agreement  was  made  as  follows,  viz.. 

"  At  a  council  held  at  Fort  James,  in  New-York, 
the  23d  Nov.  1683,  certain  articles  concluded  upon 
between  Col.  Thomas  Dungan,  Governor  cf  that  Pro- 
vince, on  the  one  fide,  and  Robert  Treat,  E^q.  Gover- 
nor of  the  colony  of  Coniie(Sticut,  M.ij.  Nathua  Gou-Ul, 
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Capt.  John  AUyn,  Secretary,  and  Mr.  William  Pitkin, 
in  coiTimiirion  with  him  from  Conne6licut,  on  the  other 
Tide ;  Wherein  it  is  agreed,  that  the  bounds,  metes  and 
dividend,  between  his  Royal  Highnefs'  territories  or  pro- 
A'ince,  in  Anterica,  and  the  colony  of  Conne£licut,  for- 
ever hereafter,  fliall  begin  at  a  certain  brook  or  river, 
called  Byram  brook  or  river,  which  is  between  the  towns 
of  Rye  and  Greenwich,  at  a  point  called  Lyon's  point, 
the  eaitern  point  of  Byram  river,  from  thence  to  go  as 
tlie  river  runs,"  &c. 

"  Surveyors  to  be  appointed  from  each  government 
to  run  the  beforementioned  lines  and  bounds,  between 
his  Royal  Highnefs'  government  of  New- York  and  the 
colony  of  ConnecTticut,  &c.  And  if  it  pleafethe  King's 
Majelty  and  his  Royal  Highnefs,  to  accept  and  confirm 
tlieie  articles,  they  fhall  be  good  to  all  intents  forever, 
^between  his  Royal  Highnefs,  his  heirs  arid  affigns,  and 
the  corporation  of  Conne6licut,   and  their  fucceffors.'* 

A  furvey  was  made,  agreeably  to  the  foregoing  fet- 
tlement,  and  reported  Oft.  lo,  1684,  and  ratified  by 
Governors  Dungan  and  Treat.  Upon  an  exparte  ap- 
plication on  the  part  of  New- York,  in  1700  King  Wil- 
liam approved  and  confirmed  the  faid  agreement. 

In  1722,  an  a£l:  was  pafled  at  New- York,  for  run- 
ning and  afcertaining  the  lines  of  partition  and  divifion, 
between  the  province  and  colony. 

April  29th,  1725,  articles  of  agreement  were  entered 
Into  by  commiflioners  of  New- York  and  Connefticut, 
refpediing  running  out  the  partition  line. 

At  a  general  aflembly,  holden  at  New-Haven,  &C. 
on  the  fecond  Thurfday  of  Oflober,  1730,  an  a£l;  was 
-pafled  to  efcablifh  the  lines  of  partition,  as  agreed  upon 
and  furveyed.  Among  other  things,  it  is  ena£led, 
^*  that  the  fald  lines  fliall  he  and  remain  the  partition 
lines  between  the  colony  of  Connedlicut  and  the  colo- 
sny  of  New- York,  forever." 

Thus  the  tedious  difpute  was  at  length  brought  to  a 
final  clofe. 

The  reader  being  prefented  with  a  particular  flate- 
ment  of  all  the  requifite  fafis  and  documents,  is  now 
N 
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prepnred  to  judge  whether  any  thing  in  this  whole 
tranfa'ilion,  can  operate  as  a  bar  of  the  Conne6licut 
claim  to  the  Sufquchannah  lands.  What  conclufion 
does  the  mind  naturally  draw,  from  all  !:hefe  premifes  ? 
.Is  it  not  this,  that  the  fettlement  in  1650,  by  the  arbi- 
tr?.i:ion  of  the  Commiffioners  of  the  United  Colonies; 
that  in  1664,  through  the  intervention  of  the  royal 
CoinmiUioners ;  that  in  1683,  and  all  the  fucceeding 
fettlements,  were  only  different  adjuflments  of  the  fame 
difpute,  and  refpe£ted  merely  the  divifionary  line  be- 
tween New-Netherlands,  afterwards  New- York,  and 
Conne£licut,  without  the  remoteft  relation  to  the  quef- 
tion  whether  the  charter  gave  Connecticut  any  lands 
weft  of  the  Delaware  ? 

If  the  determination  of  1664  bars  the  right  of  Con- 
necticut to  the  weftern  lands,  its  validity  muft  be  found- 
ed, either  upon  the  authority  of  the  Commiffioners, 
derived  from  tlie  Ci'own,  or  upon  the  confent  of  Con- 
necticut expreiTed  by  her  agents.  Let  us  examine  the  a- 
mount  of  each.  The  Commiffioners  had  no  authority  to 
reduce  the  limits  of  the  charter,  ift.  The  King  could 
give  them  no  fuch  power  ;  for  he  had  none  himfelf,  ef- 
pecially  after  having  folemnly  ftipulated,  in  this  char- 
ter, that  it  fhould  be  good  and  effeClual  in  law,  to  all 
intents  and  purpofes  whatever,  and  receive  fuch  con- 
flruClion,  as  Ihould  be  moPc  favourable  to  the  grantees. 
A  charter  is  facred  and  inviolable  in  its  nature.  It  is 
not  an  aCl,  which  may  be  reverfed  at  pleafure  ;  but  a 
folemn  compacCl,  to  which  there  are  two  parties,  whofe 
joint  confent  is  necellary  to  the  revocation  or  alteration 
of  it.  The  roval  or  rather  miniiterial  attempts  to  alter 
and  abridge  the  colonial  charters  were  confidered  ille- 
gal and  unconfcitutional  Puretches  of  prerogative.  The 
American  revolution,  occafioned  by  them,  is  a  {landing 
memorial  of  the  light  in  which  they  ought  to  be  viewed. 
2dly.  The  commiffion  to  Nichols  and  others,  imports 
no  fuch  authority.  The  objeCts  of  the  commiffion  are 
exprefled  in  the  preamble.  So  far  as  relates  to  this 
point,  they  appear  to  be  certain  complaints  that  there 
were  diiFerences  about  interfering  claims  of  limits,  by 


STATED  AND  EXAMINED.  J^ 

reafon  whereof  all  the  colonies  did  not  enjoy  the  liber- 
ties and  privileges  granted  to  them  by  their  feveral 
charters,  "  upon  confidence  and  afTurance  of  which, 
they  tranfported  themfelves  and  their  eftates  into  thefe 
parts."  Here  it  is  plain,  that  the  intent  of  this  com- 
miihon  was  not  to  give  or  take  away,  not  to  enlarge  or 
curtail,  any  charter  rights  ;  but  only  to  adjuft  the  ex- 
ifting  difputes  about  fuch  rights,  and  to  fee  that  every 
one  enjoyed  his  own  peaceably  and  fully,  sdly.  This 
is  made,  if  poffible,  ftill  more  evidc^nt,  by  the  letter, 
which  the  Commiffioners  brought  over  from  the  King 
to  the  colony  of  Conne«Slicut,  in  which  his  Majefty  fays, 
*«  Your  liberties  and  privileges  we  will  not  fufFer  to  be 
violated  in  the  leaft  degree ;  and  that  they  may  not  be, 
is  the  principal  bufinefs  of  our  faid  CommifTioners,  as 
likewife  to  take  care  that  the  bounds  and  jurifdidlions 
of  our  feveral  colonies  there,  may  be  more  clearly  agreed 
upon  ;  that  every  man  may  enjoy  what  of  right  belong- 
eth  to  them,  without  flrife  or  contention."  Their  au- 
thoi'ity,  we  fee,  extended  only  to  the  proteftion  of  char- 
ter rights,  and  the  adjuftment  of  difputes,  refpe£ting 
fuch  rights.  Now  there  were,  in  hS:,  no  oppofite  or 
adverfary  claims,  as  to  the  weftern  land,  covered  by  the 
Conne£licut  charter.  No  foreign  nation  had  any  pre- 
tenfions  to  it.  The  Duke  did  not  and  could  not  claim 
it,  the  Delaware  being  exprefsly  made  his  weftern  limit. 
The  King  advanced  no  claim  to  it,  and  gave  no  intimation 
that  he  was  diflatisfied  with  his  own  grant  of  it  to  Con- 
nedlicut.  In  fhort,  there  was  no  manner  of  difpute  or 
contenfion  about  it.  The  CommifTioners,  therefore,  ac- 
cording to  the  tenor  of  their  commiflion^  had  nothing  in 
the  world  to  do  or  determine  refpeftiug  it.  If  they  did 
undertake  to  decide  with  regard  to  it,  and  to  reduce  the 
Connefticut  grant,  they  exceeded  their  jurifdiction;  and 
their  a6ls,  fo  far  forth,  were  confequently  void,  unlefs 
fan6tioned  by  the  confent  of  Connecticut.  Let  us,  then, 
fee  how  far  the  colony  confented.  The  Hartford  or 
Conne£ticut  plantation,  which  then  afted  by  itfelf,  ex- 
prefled  their  afTent  by  their  agents,  which  could  bind 
the  colony  no  farther  than  thefe  agents  were  authorized. 
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A  ftream  cannot  rife  higher  than  its  fcxmtain^  The 
ails  of  agents  mull  be  fo  conftrued,  as  to  be  confiilent 
with  their  commilTion  ;  for  beyond  that  they  aie  of  no 
force.  Now  the  whole  amount  of  power  delegated  in 
this  cafe,  was  merely  "  io  ijj'ae  the  bounds  leiwcen  the 
Duke's  Patent f  and  that  of  the  Colwy."  As  to  the  quef- 
tion,  Vv'hethcr  the  charter  did,  or  did  not,  give  a  title  to 
the  land  weft  of  the  Duke's  patent,  that  is,  weft  of  the 
Deleware  River,  the  agents  had  not  tl:>e  fmalleft  parti- 
cle of  authority  to  agree  or  to  treat.  The  affent  of  the 
colony,  therefore,  is  confined  folely  to  iiluing  the  bounds 
betv/een  New-York  and  Connefticut,  thut  is,  to  fettling 
the  partitlonary  line.  The  fame  hmitation  qualified 
the  aSeut  of  the  New-Haven  jurifdi6lion,  when  they 
acceded  to  the  united  government,  and  to  this  fettle- 
ment.  They  fay,  «  Having  feen  a  copy  of  his  Majtf- 
ty's  Comiiiiflioners'  determination,  (deciding  the  hounds 
hetiuixi  his  Highiufsy  the  Duke  of  Tori,  and  CcnneBicut 
Charter  J  we  do  declare  fubmiiTion  thereunto." 

Now  can  it  be  pretended,  with  any  colour  of  reafon, 
that  this  amounts  to  either  a  furrender  of  the  land  weft 
of  the  Delaware  to  the  Crown,  or  a  transfer  of  it  to  the 
Duke,  or  an  authoritative  determination,  that  no  fuch 
land  was  included  within  the  charter  of  1662  ?  Had 
there  documents  been  well  attended  to,  I  am  perfuaded 
no  man,  in  his  fenfes,  would  ever  have  contended  for 
fuch  a  wild  and  monftrous  conclufion. 

The  determination  itfelf,  taken  altogether,  neither 
exprelTes  nor  implies  any  fuch  thing.  In  the  firft  place, 
notliing  is  expreffed  with  regard  to  the  weftern  land. 
It  is  not  fo  much  as  mentioned.  And  furely  a  pofitive. 
grant,  which  was  to  be  reputed  and  conftrued  in  the 
moft  favorable  fenfe  for  the  grantees,  was  not  to  be 
taken  away  by  doubtful  conftru£tion  and  implication. 
Secondly — The  fubje^t  matter,  which  is  eafily  learned 
from  the  ciixumftances  of  the  times,  is  alfo  flated  in. 
the  preamble,  or  recital  of  the  inftrument  of  determin- 
ation, in  which  the  CommiiTioners  fay,  "  We  have 
heard  the  differences  about  the  bounds  of  the  patents,, 
granted  to  his  Royal  Hig^hmefSi  the  Duke  of  Yorkj^  ?Bt^ 
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his  M.ijefly's  colony  of  Connefticut."  &c.  What  they 
heard,  and  undertook  to  determine,  was  evidently  no- 
thing more  or  lefs  than  the  difputes  exiiling  betweea 
the  Duke  (who  had  now  fucceeded  to  the  Dutch  claims 
and  pretentions)  and  Connecfticut,  refpeQing  the  bounds 
of  their  pr.tents.  Thefe  difputes,  which  appear  to  be 
all  that  was  fubmitted  to  them,  had  no  reference  to  any 
I^nd,  to  which  the  Duke  made  no  claim.  The  only 
interfering  claims  refpccted  the  land  which  was  includ- 
ed in  the  Duke's  patent,  as  well  as  that  of  Conne£l:icut. 
Unlefs  the  determination,  therefore,  is  to  operate  upon 
a  fubjecL  not  fubmitted,  or  heard,  it  can  have  no  eife£l:, 
but  upon  Long-Ifland,  and  the  land  between  Hudfon 
and  Conne£licut  Rivers. 

If  this  fettlement  is  to  be  viewed  in  the  light  of  a 
judicial  adjudication,  or  award  of  arbitrators,  it  was 
only  of  a  controverfy,  or  controverfies,  fubfifting  be- 
tween the  Duke  and  the  colony.  They  were  the  only- 
parties,  and  were  prefent  by  their  refpe6live  reprefent- 
atives.  If  we  confider  it  rather  as  an  agreement,  it 
was  fliil  betvv-een  the  fiime,  and  no  other  parties.  And 
can  a  judgment,  or  an  agreement  between  any  two 
parties,  refpeiSling  their  mutual  demands,  be  conclufive, 
as  to  the  claims  or  difputes,  which  may  then  exift,  or 
afterwards  arife,  between  either  of  them  and  another 
party  ?  Common  fenfe  and  common  law,  anfwer  in  the 
negative. 

Though  the  terms  "  Weflem  bounds  of  the  colony 
of  Connecticut,"  are  ufed  in  the  report,  they  are  cer- 
tainly to  be  underftood  with  reference  to  the  fubje£t 
matter  about  which  they  are  fo  ufed,  and  in  connexion 
with  the  whole  inftrument.  They  are  explained  and 
limited  by  the  words,  which  immediately  follow — 
"  And  the  plantations  lying  iveJJivnrd  of  that  creek  and  Ime^ 
fo  drazony  to  be  under  his  Royal  Highnefi's  governtnetity 
and  all  plantations  lying  eaflward  of  that  creeh  and  line^  /« 
be  under  the  government  of  ConneBicut^^  How  far  eaft- 
ward  is  the  country  here  a<ljudged  to  Conne£l:icut  ? 
The  expreflion  is  not  limited,  unlefs  it  be  by  the  limit* 
gf  the  ^njnj^illionei's  authority,  or  the  fubjed  of  tliif 
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their  detei-mination.  Could  Connecticut,  by  virtue  of 
it,  claim  Rhode  Ifliind,  for  example,  becaufe  it  lies  eaft- 
ward  of  that  creek  and  line,  though  it  was  not  within 
the  fubmiffion  ?  Or,  to  take  an  inftance  exadlly  in  point, 
could  this  determination  be  pleaded  in  bar  againft  the 
claim  of  the  Duke  to  the  tra£l  of  country  at  St.  Croix, 
or  Nantucket,  or  Martha's  Vineyard,  which  was  grant- 
ed to  him  by  his  charter,  becaufe  that  tra£t  is  fituated 
eaflward  of  the  line  here  fpecified  ?  If  not,  then  neither 
can  the  expreffion  "  weftern  bounds  of  the  colony  of 
Connecticut,"  be  a  bar  to  the  claim  of  Connecticut  to 
land  lying  weft  of  the  Duke's  patent,  and  covered  by 
their  charter.  This  conclufion  appears,  to  my  mind, 
to  be  irrefiftable.  The  v/hole  determination  muft  be 
interpreted  in  the  fame  lim.ited  or  unlimited  fenfe. 

Eefides,  if  the  Duke  of  York  was,  by  this  determin- 
ation, barred  from  claiming  the  plantations  granted  in 
his  patent,  and  lying  eaft  of  the  Connecticut  charter, 
they  furely  were  not  hereby  releafed  or  furrendered  to 
the  Crown,  fo  as  to  authorize  a  new  grant  of  them  ; 
but  were  transferred  or  confirmed  to  Connecticut.  So, 
alfo,  if  Connecticut  was  hereby  diverted  of  the  land 
weft  of  Delaware  River,  it  was  not  furrendered  to  the 
King,  for  he  was  not  a  party  to  the  fettlement,  but 
transferred  to  the  Duke  of  York,-  who  was  a  party; 
and  his  fucceffbrs,  the  prefent  ftate  of  New-York,  and 
not  Penn  and  his  afligns,  are  now  entitled  to  it. 

But  the  only  true,  natural,  and  legal  ccnftruCtion  of 
the  fettlement,  is,  that  it  was,  and  was  underftood  and 
intended  to  be,  co-extenfiye  wiih  the  difpute  fubmitted, 
which  was  relative  merely  to  Long-Ifland,  and  the  traCt 
cf  country  eaft  of  Hudfon's  River  and  weft  of  Connec- 
ticut River  ;  or,  if  viewed  in  the  utmoft  extent,  eaft  of 
Delaware,  and  weft  of  Narraganfett,  beyond  which  the 
claims  of  the  two  parties  did  not,  and  could  not  inter- 
fere. Mamaroneck  ci«eek,  and  a  north-north-weft  line 
drawn  from  thence  to  Maflachufetts,  was  determined 
and  confented  to  be  the  line  of  divifion,  that  is,  the 
eaftern  bounds  of  New- York,  and  the  weftern  bounds 
«f  Connecticut,  as  to  the  controverted  territory,  fo 


STATED  AND  EXAMINED.  79 

much  of  which  as  lay  eaft  of  that  Hne,  was  to  be  con- 
fidered  aS  belonging  to  that  colony,  and  fo  much  of  it 
as  lay  wdi,  to  the  Duke,  and  that  according  to  the  true 
intent  of  the  two  charters  taken  together.  As  to  Nan- 
tucket, Martha's  Vineyard,  St.  Croix,  or  any  plantation 
or  nlace,  which  lay  eall  of  the  claim  ox  Conne6licut, 
this  determination  has  no  operation,  notwithflanding 
the  generality  of  the  phrafe,  that  '*  all  plantations  eaft- 
ward  of  that  line  were  to  be  under  Connecflicut." 
With  regard  to  thofe  plantations,  the  Duke's  claim  was 
left,  to  be  afterwards  controverted  and  decided  on  its^ 
original  merits.  So,  likewife,  notwithftanding  the  gene- 
arality  of  the  phrafe,  "  the  weftern  bounds  of  the  colo- 
ny of  Connecticut,"  any  lands  weft  of  the  Duke's  claim, 
and  within  the  limits  of  the  Connecticut  charter,  were 
entirely  out  of  this  determination,  and  the  title  to  them 
confequently  was  left  to  be  difputed  and  determined, 
upon  its  own  original  merits. 

This  is  the  fenfe  in  which  a  Judge  or  a  Juror,  a  Law- 
yer or  a  man  unacquainted  with  law,  would  underftand 
it.  For  the  truth  of  the  remark,  I  appeal  to  the  candid 
reader ;  and  would  confidently  rifk  the  whole  contro- 
verfy  upon  the  appeal. 

In  a  former  number  it  was  mentioned,  that  the  Suf- 
quehannah  cafe  was  ftated  at  large  to  Mr.  Thurlow, 
now  Lord  Thurlow,  the  late  Lord  Chancellor  of  Eng- 
land, Mr.  Wedderburne,  now  Lord  Loughborough, 
the  prefent  Chancellor,  Mr.  Dunning  and  Mr.  Jackfon, 
two  eminent  Crown  Lawyers.  Not  only  the  queftion 
before  recited,  but  alfo  the  following,  was  propofed  to 
them,  viz.  "  Have  not  the  faid  Governor  and  Com- 
pany of  the  colony  of  Connetticut,  the  right  of  pre- 
emption, and  the  title  under  the  Crown  to  the  lands 
aforefiid,  within  the  limits  and  bounds  of  their  patent 
aforefaid,  lying  weft  ward  of  the  province  of  New- York, 
and  not  included  in  the  patent  of  King  Charles  the 
fecond  to  the  Duke  of  York,  notwithftanding  the  feve- 
ral  fettlements  of  boundaries,  between  the  Colony  on 
the  eaft,  and  the  Province  on  the  weft,  made  as  well  by 
agreement  between  the  parties,  as  under  tlie  royal  au- 
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thorlty,  and  notwithftanding  the  fubfequent  charter  to 
Sir  William  Penn  r" 

To  which  they  unanimouily  anfwered,  "  The  agree- 
ment between  the  colony  of  Conne6licut  and  the  pro- 
vince of  New-York,  can  extend  no  farther  than  to  fet- 
tle the  boundaries  between  the  refpe(£live  parties,  and 
has  no  efR'ct  upon  other  claims  that  either  of  them  had 
in  other  parts  j  and  as  the  charter  to  Conne£l:icut  was 
granted  but  eighteen  years  before  that  to  Sir  William 
Penn,  there  is  no  good  ground  to  contend,  that  the 
Crown  could,  at  that  period,  make  an  efFedual  grant 
to  him,  of  that  country  which  had  been  fo  recently 
granted  to  others.  But  if  the  country  had  been  adlu- 
ally  fettled  under  the  latter  grant,  it  would  now  be  a 
matter  of  confiderable  doubt,  whether  the  right  of  the 
occupiers,  or  the  title  under  which  they  hold,  could  be 
impeached  by  a  prior  grant  without  a£lual  fettlement." 

With  regard  to  the  circumftance  mentioned  in  the 
latter  claufe  of  their  anfwer,  the  reader  will  pleafe  to 
recolleft,  that  the  land  now  in  difpute,  was  firft  a£lu- 
ally  fettled  under  the  former  grant,  and  not  the  latter. 
This,  in  their  opinion,  mufh  add  flrength  to  a.  title, 
which,  independent  of  any  fettlement,  they  confidered 
legal  and  valid. 

I  cannot,  contentedly,  -difmifs  this  point,  without 
adding,  that  the  determination  of  the  bounds  between 
New- York  and  Connefticut,  fo  far  as  it  is  an  authority, 
is  dire£lly  in  point  in  favor  of  the  Sufquehannah  Com- 
pany. It  has  eflabliihed  a  principle,  which  goes  to  the 
merits  of  their  cafe.  The  tra£l  between  Conne£licut 
B.iver  and  the  line  of  partition  then  determined  upon, 
Hood  in  the  fame  predicament,  in  refpe£l  to  the  Con- 
nefticut  title,  as  the  land  weft  of  the  Delaware  did, 
after  Penn's  charter.  Both  were  equally,  and  in  the 
feme  and  no  other  terms,  comprehended,  within  the 
charter  of  1662.  The  exception  of  what  was  pof- 
faiTed  by  another  State,  applied  to  the  former  as 
forcibly  as  to  the  latter,  and  with  more  femblance  of 
truth ;  for  the  Dutch  never  had  any  kind  of  poffclhon 
or  pretenfion  to  the  Sufquehannah  land  ;  v/hereas  they 
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did  claim,  and  pretend  to  pofTefs,  the  country  enftward 
of  Hudfon's  River,  as  far  as  Hartford.  And  upon  the 
idea  of  fuch  claim  and  pretenfion  of  this  trad,  knowing 
at  the  (lime  time  that  it  was  covered  by  the  Conne£li- 
cut  charter,  and  claimed  by  that  colony,  it  was  ncver- 
thelefs  included  in  the  Charter  to  the  Duke  of  York, 
by  thefe  words  "  All  the  land  from  the  weft  fide  of 
Connedlicut  River  to  the  eaft  fide  of  Delaware-Bay,'* 
■which  are  certainly  as  explicit  as  the  grant  of  the  Suf- 
quehannah  land  to  Sir  William  Penn,  by  the  bounds  of 
rivers,  and  lines  of  latitude  and  longitude.  The  one 
was  doubtlefs  granted,  from  an  erroneous  belief  that  it 
had  been  under  the  Dutch  dominion,  and  confequtnt- 
ly  excepted  out  of  the  including  charter  to  Connc6li- 
cut ;  and  the  other,  from  an  equally  erroneous  belief, 
that  the  grant  would  not  interfere  with  the  charter 
limits  of  Connedlicut,  which  were  not  defined  by  any 
certain  known  degree  of  latitude,  and  had  not  then 
been  afcertained  by  aftual  furvey.  But  it  was  deter- 
mined, that  this  traft,  though  particularly  included  irt 
the  Duke's  patent,  yet  having  been  previoufly  granted 
to  Connecticut,  and  covered  by  the  exception  from  that 
grant,  rightfully  and  lawfully  belonged  to  that  colony. 
Had  the  determination  not  been  founded  upon  folid 
principles  of  Englifh  law,  the  Duke,  who  was  then  in 
favor,  and  power,  and  not  much  inclined  "to  abandon 
any  defenfible  claims,  would  not  have  acquiefced  in  it,, 
but  would  have  procured  a  reverfal  of  it.  Let  the 
fame  rule  be  applied  to  the  land  firii  granted  to  Con- 
necticut, and  afterwards  to  Penn  •,  and  it  will  be  deter- 
mined, that  it  rightfully  and  lawfully  belongs  to  thofe 
who  deduce  their  title  from  the  former. 
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_|_  HE  moft  plaufible  objeftlon  againft  the  Suf- 
quehannah  Title,  though  not  more  folid  than  thole  al- 
ready noticed,  remains  yet  to  be  examined.  It  is  found-- 
ed  on  the  fentence  of  the  Court  of  Commiflioners,  held- 
at  Trenton,  in  1782.  It  is  faid,  however  rightful  the 
Conne£licut  claim  once  was,.  "  there  has  been  a  trial,, 
according  to  the  mode  prefcribed  by  the  articles  of  Con- 
federation, a  decifion,  which  is  final  and  conclufive,  in  fa- 
vor of  Pennfyivania  •,  tlie  grounds  of  which  decifion  can- 
not now  be  unravelled,  nor  the  original  merits  of  the 
queftion  osamined,  fo  long  as  that  judgment  remains  in 
force  j  and  there  is  no  authority  in  the  federal  govern- 
ment to  reverfe  it  or  grant  a  new  trial." 

This  fpecious  obje6fion  has  been  propagated  with 
vail  induftry  and  addrefs,  and,  through  a  want  of  an- 
entire  knowledge  of  the  whole  fubje£V,  has  been  fuc- 
cefsful  in  making  an  impreihon  upon  many  honed 
minds.  To  difcover  whether  it  is  well  founded,  or, 
merely  colourable,  I  will  ftate  the  whole  tranfaft ion,  as.- 
jt  appears  from  records  and  autlaentic  documents,  and 
let  it  fpe.'.k  for  itfelf.. 

The  authcnty  of  that  Court  of  Commiflioners  was- 
bottom.ed  upon  the  fecond  claufe  in  the  ninth  article  of: 
the  Confederation,  .\yhich  is  in  thefe  words: 

"  The  United  States  in  Congrefs  afiembled,  fhall  ba- 
the lall  refort  on  appeai^  in  all  difputes  and  diiTerencesJ 
now  fubiTfting,  or  tiiat  hereafter  may  arife,  between  twQ: 
or  more  dates,  concerning  boundary,  jurifdi6lion,  or  any" 
other  caufs  v/hatevev '5  which  authority  fliall  be  exci- 
cifed  in.  the  manner  following:  Whenever  the  legin.;- 
tive  or  executive  authority,  or  lawful  agent  of  any  date, . 
in  controverfy  with  anoth'.  v,  iliall  prefent  a  petition  to 
Co'igrefs,  dating  the  matter  in  queilion,  and  praying  for 
a  hearing,  notice  thereof  fhall  be  given,  by  order  of 
Congrefs,  to  the  legillativc  or  executive  authority  of  the 


STATED  AND  EXAMINED/  •  8  J 

ether  ilate  in  controverfy,  and  st  day/  afllgned  for  the 
appearance  of  the  parties  by  their  jAwfuI  agents,  who 
Ih.ul  then  be  directed  to  appoint,  )»y  joint  coufent,  com~ 
jnillioncrs  or  judges  tp  conftitvfte  a  court  for  hearing 
and  determining  the  matter  \A  queflion  ;  but  if  they 
canTict  agree,  Ccngrefs  IhallHame  three  perfons  out  of 
each  of  the  Uaitvd  States,  2>id  from  the  lift  of  fuch  per- 
fons, each  pnty  ihall  alt-rfiately  ilrike  out  one,  the  pe- 
litiotters  beginning,,  unti^l  tJie  number  firail  be  reduced 
to  thirteen  *,  and  fioin  ih?.i  nnr..ht:x  not  Icfs  than  feven 
jioi  more  than  nine  n'imcs,  as  Congrefs  Avail  diredl, 
flnli,  in  th>.^  pveff  iice^  of  Congrefs,  be  drawn  out  by  lot  j, 
«nd  the  perfons  wliofc  names  Ihall  be  fo  drawn,  or  any 
five  of  them,  fli5/l  be  commiiriotitrs  or  judge?,  to  heat 
and  finally  tlet^rmine  the  controverfy,  fo  always,  as  a 
major  part  of  the  judges,  who  fliall  hear  the  caule,  fliall 
agree  in  the  determination.  And  if  either  party  fliall 
negleft  to^attend  at  the  day  appointed,  w'thcut  fliewing 
reafons,  V/hich  Congrefs  lliall  judge  fuffieient,  or  being 
pi-efent  fhall  refufe  to  flrike,  Congrefs  fhull  procetd  to 
nonx'nate  three  perfons  out  of  each  fcaie,  and  tlie  Se» 
crctary  of  Congrefs  fnali  itrike  in  bchaU'  of  iuch  party 
»bfent  or  refufmg  ;  and  the  judgment  and  fenterce  of 
the  court  to  be  appoimetl,  in  the  n>.nner  befme  pre- 
fcribed,  fliall  be  final  and  conclufive  ;  and  if  any  of  the 
parties  fiiall  refufe  to  fubmit  to  the  authority  cf  fuch 
court,  or  to  appear  or  defend  their  cW\m  or  caufe,  thi? 
court  fhall,  neverthelefs,  proceed  to  pronounce  fentence 
or  judgment,  which  fhall,  in.  like  manner,  be  final  and 
decinve,  the  judgment  or  fenterrce  and  other  proceed- 
ings being,  in  either  caf=,  tranfroitt.ed  to  Congrefs,  and 
lodged  among  the  adrs  of  Congrefs  for  the  fecuritv  of 
the  parties  concerned  ;  provided  thr.t  every  Comm.iflion- 
er,  before  he. fits  in  judgment,  fliall  take  an  oath,  to  be 
adminiftered  by  one  of  the  Juciges  of  flic  Supreme  i>r 
Superior  Court  of  the  ftate,  v  here  the-  caute  fliall  be 
tried,, well  and  trvdy  to.  hear  and  determine  the  matter 
in  queftion,  *according  to  the  beft;  of  his  juclgment, 
without  favour,  aiTetlicii  or  hepe  of  reward  -,  provided 
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alfo,  that  no  flate  fliall  be  deprived  of  territory  for  the 
benefit  of  the  United  States." 

Piovifion  is  here  m-ade  for  the  trial  of  caufes,  v/1'erein 
ftTtes  are  parties.  It  extends  to  no  cafe  whatever,  in 
which  any  perfon,  other  tlian  a  ftste,  is  either  plaintiff 
or  defendent.  As  to  a6lio)>.s  for  or  againft  indKiiluds, 
the  Commiflionrrs  appointed  in  purfuance  of  this  pow- 
er, could  hold  no  cogni/zince. 

But  the  next  claufe  of  the  f<\me  article  provides  th^.t 
*'  All  controverfies  cof-arfiing  the  pr!V{-fe  right  of  Joily 
elahnecl  under  d'ffe rent  grants'*  of  two  or  7r.oreJlates,  ivhcfe 
jiirrfdiBmis^  as  they  may  refpeEl  fi.ch  Icr.ds  and  the  Jlates 
ichich  paffcd  fuch  grants^  are  adjt/Jred^  the  Jaid  grants.,  of 
either  of  them.,  bcir.g  at  the  fame  time  claimed^  to  ho.'ve  ori- 
ginated afitecedent  to  fuch  fttlement  of  ji<rijdiBion.f:all  on 
the  petition  of  either  partx.,  to  the  Congrefs  of  the  United 
States,  hi  finally  determined.,  as  near  as  may  be  in  the  fome 
manner,  as  is  hfore  prcfcrihed for  deciding  difputes  rejpicl- 
ing  territorial jurifd.ilion  leiiueen  different  Jlctes^ 

Here  the  reader  fees,  that  the  two  tribunals,  \vhich 
were  authorized  by  the  two  claufes  in  this  article,  were 

*  A  Grant  is  defined  by  Shepard,  in  his  Touchfione  of 
Common  Ajfurances,  as  follows  :  '<  This  ivord  is  taken 
largelxj  luhere  any  thing  is  granted  or  pafied from  one  to 
another.  And  in  this  finfe  it  doth  comprehend  feofments^ 
bargains  and  fides,  gifts,  leafes-,  charges  and  the  like  ,-  for 
he  that  doth  give  or  fell,  dcfh  grant  i-.lfo.  And  it  is  June- 
times  by  matter  of  rei:^rd,  fomeiirr.es  by  deed  or  ivriting  in 
the  co.uitrv,  andfi/naifiits  «?-:  ;.'Zv///  either."  It  is  f-equent- 
ly  uftd  in  a  more  limilidfif-.  J': ut  it  is  here  ohviafy  in- 
tended to  have  this  largi,  icuUmited  fgnfication,  to  covupre- 
hi-.-d  afi))  thing,  which  by  the  lews  u/.'d  cufoms  of  a  fate, 
p.dTcs  ihe  right  of fach  fate,  to  the  grantee,  whether  k  he 
b)  legifni-  e  acl,  or  orhcr  uv.tter  of  record,  patent,  deed,  or 
any  other  firm.  '  The  reqcf  ^es  cf  an  efeB-al  State  Granty 
differ  in  dferent  fates.  Tj  is  "immaterial  what  they^  are^ 
provided  fhc;  are  acknow:,-  'c;ed  a.'id  praafd  upon  in  the 
fate  poffng  'ihe  gr:\:-:^  .  s  f  ^a.ut.  1  hat  is  the  cnlyfiad- 
ardj  which  can  be  ad.^Ld, 
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fo  be  wholly  feparate  and  difLin£l.  One  was  appolnt- 
able  upon  the  application  of  a  ftate,  by  its  proper  officers 
or  agents  ;  the  other,  upon  the  application  of  either  of 
the  perfons,  who  might  claim  the  private  property  of 
the  land  under  the  two  Hates.  The  private  right  of 
foil  is  that  right,  which  is  veited  in  an  individual  or  a 
number  of  individuals,  in  contradiltinilion  to  a  public 
or  common  right  exifting  in  a  ftate  in  its  corporate  ca- 
pacity. When  a  ftate  had  once  aliened,  appropriated, 
or  paifed  from  itfelf  to  an  individual  or  to  individuals, 
the  right  of  that  ftate  to  any  parcel  of  land  ;  from  that 
moment  it  ceaft;d  to  be  a  public  and  became  a  private 
right,  fubje£l:  to  the  jurifdi£lion  provided  by  the  afore- 
faid  latter  claufe,  and  confequently  excluded  from  the 
jurifditlion  conftituted  by  the  former  claufe. 

It  is  not  diihcult  to  perceive  the  reafons,  which  in- 
duced the  framers  of  the .  Confederation  to  provide  a 
fecond  court  of  Commiffioners,  for  the  trial  of  queftions 
of  title,  arifing  under  previous  grants  of  the  refpeciive 
ftates,  whofe  jurifdi6lions  and  public  rights  were  thus 
adjufted. 

Upon  principles  of  common  law,  a  judgment,  or  any 
kind  of  mutual  determination,  between  two  ftates,  or 
two  other  perfons,  legal  or  natural,  would  not  be  con- 
clufive,  for  or  againft  another  perfon,  deriving  from  ei- 
ther a  title  prior  to  fuch  judgment.  For  inftance,  A. 
owns  or  claims  a  tra£l:  of  land  containing  a  thoufand  a- 
cres,  and  conveys  to  B.  one  hundred  acres  of  it.  C, 
claims  the  whole  tra61;  by  an  adverfe  title.  Now,  noth- 
ing, which  A.  can  do,  or  fuffer  to  be  done,  refpecfling 
the  title,  after  his  alienation  to  B.  can  legally  afFetl  B's 
right  to  the  land  conveyed  to  him.  He  ftands  inverted 
with  all  the  right,  which  A.  had  in  and  to  the  land,  at 
the  time  of  his  conveyance,  and  not  merely  the  right 
which  A.  might  pofiefs  after  fubfequent  tranfa61:ions, 
afFecSling  the  title  as  it  before  exifted.  If  A.  releafes 
or  difclaims  his  right,  or  incurs  any  incumbrance  ;  or  if 
C.  inftitutes  a  fuit  againft  A.  and  obtains  a  verdifl  of  a 
jury,  and  judgment  of  court  thereon,  for  the  land  j  it 
<:an  neither  be  pleaded  in  bar,  or  given  in  evidence,  in 
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a  fult  between  B.  and  C.  refpedling  the  title  of  the 
hundred  acres.  As  to  B.  it  would  be,  in  technical  lan- 
guage, res  inter  alios  acia,  thatTs^  a  matter  between  oth- 
er parties  ;  and  B.  would  not  be  precluded  by  it,  from 
a  hearing  upon  the  merits  of  his  claim.  For  no  man 
is  to  be  deprived  of  his  rights  without  an  opportunity 
of  being  heard,  or  prejudiced  by  a  trial  to  which  he 
"was  a  ftranger.  That  it  is  a  didlate  of  found  reafon,  is 
inftinftively  perceived  by  every  man  of  common  fenfe  j 
that  it  is  alfo  an  eftabliihed  principle  of  law,  is  equally 
known  to  every  lawyer  and  judge.  It  would  be  to  no 
purpofe  for  C.  to  urge,  that  there  has  been  one  fair 
trial,  and  a  final  decifion.  Hovv'ever  fair  and  impartial 
the  firft  trial  may  have  been,  and  hov/ever  final  and 
(Conclufive  the  judgment  may  be,  between  the  parties 
to  that  fuit,  and  their  reprefcntatives  or  fubfequent 
alienees  ;  yet  B.  has  ftill  a  right  to  be  heard  for  himfelf ; 
and  if,  by  producing  better  evidence,  conducing  his 
caufe  more  Ikilfully,  or  having  triers  of  a  different  opin- 
ion, he  can  obtain  a  verdift  in  his  favor,  he  may  as 
fairly  and  lawfully  avail  hiaifelf  of  it,  as  C.  receive  the 
benefit  of  his  verdicl.  In  fuch  a  cafe  it  would  make 
no  difference,  if  either  of  the  parties  were  a  corpora- 
tion. For  the  fake  of  exemplification,  fuppofe,  after 
the  Commonwealth  of  Maffachufetts  had  fold  to  Brown 
and  his  aflbciates,  the  ten  townfliips,  called  the  Che- 
nango purchafe,  in  that  part  of  the  flate  of  New-York, 
which  was  then  in  dlfpute  between  the  two  ftates,  Maf- 
fachufetts  had,  by  voluntary  compromife,  relinquifhed 
or  renounced  her  clame,  or  had  proceeded  to  an  actual 
hearing  before  the  Court  of  Commiflioners,  who  were 
in  fa£l  appointed  to  try  the  caufe  between  thofe  two 
ftates,  and  there  had  been  a  fentence  againft  Maflachu- 
fetts,  that  fhe  had  no  right,  by  her  charter,  to  the  weft- 
ern  lands,  and  that  the  right  belonged  to  New- York  ; 
would  fuch  determination  be  pleadable  in  a  fuit  between 
a  grantee  of  the  (late  of  New- York,  and  Brown  and 
his  afTociates,  who  derived  their  title  from  Maflachu- 
fetts,  by  a  conveyance  made  conformably  to  the  laws  of 
that  Commonwealth,  before  fuch  fentence  ?  Would  a 
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Chenango  purchafer  be  bound  by  a  trial,   to  which  he 
was  not  and  could  not  be  admitted  a  party  ?  Law  and 
reafon  anfwer,  no.     He  would  not  be  obliged  to  en- 
truft  the  defence  of  his  property  to  perfons,  over  whom 
he  had  no  control,  and  in  whom,   perhaps,  he  did  not 
confide.     He  might  think  the  Commonwealth  did  not 
make  the  bed  defence,   which  the  nature  of  the  cafe 
admitted,  or  that  they  fubmitted  the  queftion  to  Corti- 
miflioners,  who,  or  fome  of  whom,  were  partial  and 
had  prejudffed  the  caufe,  or  againft   whom  he  might 
have  fubftantial  objedlions,   unknown,  perhaps,  or  dif- 
regarded  by  the   agents  of  the  Commonwealth.     He 
might  have  difcovered   material  evidence,  which  was 
concealed  by  the  oppofite  party,   or  not  produced,  and 
from  peculiar  circumftances,   not  produceable    at  the 
public  trial  between  the  ftates.     At  any  rate,  it  would 
be  his  right  to  try  the  ftrcngth  of  his  title  himfelf,  in 
his  own  mode  of  management.     Having  purchafed  un- 
der Maflachufetts,  from  his  own  knowledge  of  the  char- 
ters, and  his  perfonal  confidence  in  that  title,  the  Com- 
ihonwealth  Could  not,  by  any  fubfequent  tranfaftion, 
divcft  him  of  all  or  any  part  or  the  right  thus  acquired, 
without  his  concurrence,  or  prevent  his  availing  himfelf 
of  it,  in  any  legal  manner,  to  which  his  judgment  might 
dire£l  him.     It  is  true,  after  the  fettlement,  whether 
voluntary  or  compulfory,  between  the  ftates,  provided 
it  terminated  in  favor  of  New- York,  he  niuft,  at  com* 
mon  law,   fubmit  to  the  inconvenience  of  trying  hi» 
caufe  in  a  court  and  by  a  jury  of  that  ftate.     So  far,^ 
and  fo  far  only,  he  would  be  concluded  by  a  decifion 
of  the  public  controverfy.     To  remedy  that  common 
law  inconvenience,  and,  at  the  fame  time,  to  place  the 
right  of  an  independent  trial  beyond  all   manner  of 
doubt,   a  claufe  was  inferred  in  the  confederation,  pro- 
viding for  a  heaving  in  ail  fuch  cafes,  before  a  fpecial 
Court  of  Commiflioners,  to  be  inftituted  under  the  au- 
thority of  Congrefs.     It  is  a  truth,  for  which  the  writ- 
er relies  upon  the  information  of  one  of  the  moft  ref- 
peftable  members  of  the  old  Congrefs,  at  the  time  the 
articles  of  Confederatton  were  framed,  that  the  difputes 
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between  Mafiachufelts  and  New-York,  and  bctwce* 
Conne£licut  and  Pennfylvania,  refpefting  their  inter- 
fering charters,  v/ere  the  two  cafes  particularly  contem- 
plated, when  that  claufe  was  draughted.  Probably  other 
inltances  were  expe61ed,  if  none  were  then  forefeen  ^ 
and  therefore  the  provifion  is  couched  in  general  terms, 
applicable  to  all  cafes  of  the  kind.  Whenever  a  differ- 
ence fiiould  arife  between  two  ftates,  concerning  their 
public  rights,  either  with  regard  to  boundary,  jurifdic- 
tiouj  or  any  other  caufe  of  a^lion,  it  was  to  be  adjufted. 
by  fuch  ComniilRoners  j  and  after  that  adjuftment,  any 
titles  claimed  by  private  perfons,  to  have  been  obtained 
from  either  ftate,  prior  to  the  public  trial,  were  to  be 
heard  and  detcrnuntd,  not  by  the  courts  and  juries  of 
the  fbite,  witliiii  wl.afe  jurifdictitsn  the  land  was  now 
declared  to  be,  for  they  might  be  expefted  to  be  par- 
tial, bccaufe  intercftcd  ;  but  by  commilhoncrs  to  be 
sppointed  by  Congrefs,  upon  the  application  cf  the 
private  claimant,  according  to  a  pbm  of  choice  and: 
chance,  which,  it  was  fuppofed,  would  guard  againit 
partiality. 

Under  the  Confederation,  Pennfylvania  applied  to 
Congrefs,  flating  the  public«difpute  between  that  com- 
monwealth and  the  ftate  of  Connedlicut,  and  praying 
for  commiflioners  to  decide  it.  The  Legiflature  of 
Connecticut,  upon  being  notified  of  the  application,, 
refolved  to  inftru(Sf  their  rep^rcfentatives  in  Congrefs  to 
move  for  a  poftponement,  until  after  the  expiration  of 
the  war,  *'  becaufe  that  fundry  papers  of  importance 
in  the  cafe  are  in  the  hands  of  council  in  England,  and. 
cannot  be  procured  during  the  war."  Tlie  motion  was 
accordingly  made  and  urged  in  Congrefs.  But  the 
members  of  Pennfylvania  prevailed,  and  it  was  over- 
ruled. Commifhoners  were  ordered  to  be  appointed. 
At  length  they  were  agreed  upon  and  a  commilFion  if~ 
fued  as  follows  : 

«  The  United  States  in  Congrefs  afTembled. 
*'  To  all  ivhom  it  may  concern. 

<*  Whereas  the  ninth  article  of  the  Confederation 
provides  that  the  United  State^  t<c..  (reciting  the  fecond 
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i^niife  of  the  faid  article^  as  already.  Jlated )      And  whereas 
the  Prerulent,  and  Supreme  Executive  Council  of  the 
rtate  of  Pennfylv.ini a,  did,   on  or  about  the  third  day 
of  Nov.  1781,  pvefent  a  petition  to  the  United  States, 
in  Congrefs  ailembled,   ftating  that  a  con  trover  fy  has 
long  fubfifted  between  the  faid    ftate  of  Pennfylvania 
and  the   ftate  of  Connedlicut,  rcfpe£lin_c;  fundry  hmda 
lying   within   the  northern   boundary  of  the   ftate  o£ 
Pennfylvania,  and  praying  for  a  hearing,  in  purfuance 
of  the  ninth  article  of  the  Confederation ;   whereupon 
notice  was  given  to  the  ftate  of  Conne6licut,  and  a  day 
afligned  for  the  appearance  of  the  parties  by  their  law- 
ful agents,  at  the  place  in  which  Congrefs  ftiould  tiien 
be  fetting :  and  whereas,   in  purfuance  of  the  faid  no- 
tice,  the  ftates  of  Pennfylvania  and   Connecticut  ap- 
pearing before  Congrefs,   by  their  lawful  agents,    viz. 
On  the  1 6th  day  of  July  laft,  they  -were  directed  to  ap- 
point,  by  joi)it  confent,  commiffioners  or  judges,   to 
conllitute  a  court  for  hearing  and  determining  the  mat- 
ter in  queftion,   agreeably  to  the  ninth  article  of  the 
Confederation.     And  whereas  the  faid  agents,   by  two 
inftruments  in  writing,    the  one   dated  the  eighth  and 
the  other  the  twenty-firft  of  the  prefent  month  cf  Au- 
guft,   both  (igned   by  them  and  lodged  am.ong  our  ar- 
chives, have  certified,  that  in  purfuance  of  the  faid  di- 
rection, they  have  met  and  conferred  together,  and  by- 
joint  cotifr-nt  have  appointed  the  following  gentlemen 
as  comnidioners  to  conftitute  a  court  for  hearing  and 
determining  the  matter  in  queftion  between  the  faid 
ftates,   that  is    to  fay,  Hon.   William   Whipple,   Efq. 
of  New-Hampfhire,    Hon.  Welcome  Arnold,   Efq.  of 
Rhode-IHand,  Hon.  David  Brearly  and  V/'m.  Churchill 
H oufton,  Efq.  of  New-Jerfey,  Hon.  Cyrus  Griffin,  Jc- 
feph  Jones  and  Phomas  Nelfon,  Efquires,  of  Virginia  j 
any  five  or  more  of  whom,  to  conftitute  a  court  and 
have  authority  to  proceed  and  determine  the  matters  in 
dilijrence  between  the   faid  ftates.     And  by  another 
inftrument  of  agreement,  bearing  date  the  21ft  of  Aug. 
1782,   and  figned  by  them  the  faid  agents,  and  lodged 
among  our  archives,  have  among  other  things,  re  que  ft- 
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ed  Congrefs  to  approve  the  appointment,  by  the  faid 
agents,  of  the  faid  William  Whipple,  &c.  and  to  con- 
ftitute  them,  or  any  five  or  more  of  them,  a  Court  of 
Commiffioners,  to  hear  and  finally  determine  the  dif- 
pute  between  the  faid  ftatcF,  relative  to  their  refpe£tive 
rights,  claims  and  pofleffions,  agreeably  to  the  ninth  ar- 
ticle of  the  Confederation  ;  and  that  a  commiffion  be 
made  out  for  them  under  the  feal  of  the  United  States, 
in  Congrefs  affembled,  and  figned  by  the  Pi-efident  of 
Congrefs ;  and  that  the  commiffioners,  or  any  five  or 
more  of  them,  do  meet  at  Trenton,  in  New-Jerfey,  on 
Tuefday  the  twelfth  day  of  November  next,  and  have 
power  to  adjourn  from  time  to  time,  and  place  to  place, 
as  they  (hall  judge  it  neceflary,  until  they  (hall  make  9 
final  decifion  in  the  faid  caufe.  Now  be  it  known, 
that  in  virtue  of  the  authority  veiled  in  us,  as  aforefaid, 
and  in  confequence  of  the  beforementioned  appoint- 
ment and  agreement,  we  have  caufed  thefe  our  lerters 
patent  to  be  iflued,  conftituting  and  declaring,  and  we 
do  hereby  conflitute  and  declare,  the  faid  William 
Whipple,  &c.  or  any  five  or  more  of  them,  to  be  a 
Court  of  Commiffioners,  with  all  the  powers,  preroga- 
tives and  privileges  incident  or  belonging  to  a  court,  to 
meet  at  Trenton  in  the  State  of  New-Jerfey,  on  Tuef- 
day the  twelfth  day  of  November  next,  to  hear  and  fi- 
nally determine  the  controverfy,  between  the  faid  ftate 
of  Pennfylvania  and  flate  of  Connedticut,  fo  always  as 
a  major  part  of  faid  Commiffioners,  who  fhail  hear  the 
caufe  fhall  agree  in  the  determination  •,  and  if  any  of 
the  faid  parties  fhall  refufe  to  fubmit  to  the  authority  of 
the  faid  court,  or  to  appear  to  defend  their  claim  or 
caufe,  the  faid  court  fhall,  neverthelefs,  proceed  to  pro- 
nounce fentence  or  judgment,  and  the  judgment  or 
fentence  of  the  court  fhall  be  final  and  conclufive  j  the^ 
judgment  or  fentence,  and  other  proceedings,  being,  in 
either  cafe,  tranfmitted  to  Congrefs,  and  lodged  among 
the  a£ls  of  Congrefs,  for  the  fecurity  of  the  parties  con- 
cerned ;  provided  that  every  Commiifioner,  before  he 
fets  in  judgment,  fhall  take  an  oath,  to  be  adminiflered 
by  any  one  of  the  Judges  of  the  Supreme  or  Superior 
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Court  of  the  ftate,  where  the  caufe  fliall  be  tried,  well 
and  truly,  &c.  Provided  alfo,  that  no  ftate  (hall,  by 
their  faid  judgment,  be  deprived  of  territory  for  the 
benefit  of  the  United  States  :  and  in  cafe  a  fufficient 
number  of  the  CommifTioners  do  not  meet  on  the  day 
affigned,  to  form  a  Court,  we  do  hereby  authorize  and 
empower  any  one  or  more  of  the  faid  Commiflioners, 
to  adjourn,  from  day  to  day,  or  from  time  to  time,  un- 
til a  number  meet  fufficient  to  make  a  Court ;  and  we 
do  hereby  authorize  and  empower  the  faid  Court  to  ad- 
journ from  time  to  time,  and  place  to  place,  as  they 
{hall  judge  it  neceffary,  until  they  fiiall  make  a  final  de- 
cifion  in  the  faid  caufe.  In  teftimony  whereof,  we 
have  caufed  thefe  our  letters  and  commiflion  to  be 
made  patent. 

«  Given  under  our  feal,  and  figned  by  his  Excellency 
John  Hanfon,  Efq.  Prefident,  in  Congrefs,  this  28th 
day  of  Auguft,  in  the  year  of  our  Lord,  1782,  and  in 
the  feventh  year  of  our  Independence." 

The  Commiflioners,  except  Jofeph  Jones  and  Thomas 
Nelfon,  met  according  to  the  commiflion,  and  formed 
a  court,  Nov.  19,  1782.  The  two  party  ftates  appear- 
ed by  their  public  agents.  A  motion  in  writing  wa« 
*  then  offered  by  the  agents  of  the  ftate  of  Connecticut, 
in  the  words  following : 

«  Trenton,  Nov.  A.  D.  1782. 

«*  State  of  NetU'Jerfeyi  ff. 

«<  At  a  Court  of  Commiflioners  for  the  trial  of  the 
Caufe  between  the  ftates  of  Connecticut  and  Pennfyl- 
vania,  relative  to  the  jurifdidlion  and  property  in  cer- 
tain lands  lying  weft  of  Delaware  River,  within  the 
charter  boundaries  of  faid  ftates. 

"  The  Agents  for  the  ftate  of  Connecticut,  faving 
to  themfelves  all  advantages  of  other  and  further  de- 
fence in  faid  caufe,  beg  leave  to  fuggeft,  inform  and 
give  the  Court  to  underftand,  that  there  are  many  per- 
(bns,  who  are  tenants  in  pofl'eflion  of  the  lands  in  con- 
troverfy,  holding,  improving  and  chiming  large  quan* 
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titles  of  faid  land,  under  titles  from  the  ftates  of  Penn- 
fylvania  and  Connefticut  refpetlively,  and  particularly 
the  two  large  companies  of  Delaware  and  Sufquehan- 
nail,  confiiling  of  more  than  two  thoufand  perfons, 
many  of  whofe  people  are  in,  pofTefiing,  improving  and 
bokiing  large  trails  of  faid  lands  in  controverfy,  under 
title  from  the  Hate  of  Connc6licut ;  whole  titles  uur 
der  faid  Hates  refpeftively,  vidll  be  materially  afFefted 
by  the  declfion  in  this  cafe,  yet  have  not  been  cited,  or 
any  way  legally  notified,  to  be  prefent  at  faid  trial,  to 
defend  their  titles  refpeftively,  which,  by  tlie  rules  of 
proceeding  in  a  courfe  of  judice,  ought  to  be  done,  be- 
fore any  further  proceedings  are  had  in  faid  caufe  j 
and  thereupon  faid  agents  move  this  honorable  Court, 
to  caufe  faid  companies  of  Delaware  and  Sufquehannah, 
and  other  tenants  in  pofleflion,  holding  under  title  from 
either  of  iiiid  ftates,  to  be  duly  cited  In  fome  proper 
atid  reafonable  manner,  to  appear  and  defend  at  faid 
trial,  if  they  fee  caufe,  before  any  further  proceedings 
are  had  in  faid  caufe  ;  and  of  this  they  pray  the  opinion 
of  this  honorable  Court." 

The  reader  here  perceives,  that  the  agents  for  Con- 
nedlicut,  by  this  written  motion  or  fuggeftion,   which 
is  entered  upon  record  and  forms  a  part  of  the  cafe,  ex- 
pvefsly  inform  the  Court,  that  the  Sufquehannah  Com- 
pany (whofe   cafe    we    are  Rating   and  examining)    at 
that  time  held   their  lands  under  a  title  from  the  Hate 
of  Conne6ticut,   and  were,    many  of  them,   in  actual 
pofiefiion  and  improvement   thereof,   under  that  title. 
Is  not  this,  to  all  intents  and  purpofes,  a  difclaimer,  on 
the  part  of  the  flate,  Oi  the  right  of  foil,  as  to  the  land 
included  within  the  Sufquehannah  Purchafe  ;  and  a  de- 
claration in  manner  and  form,  that  the  fame  was  vefted 
in  the  Company  ?  From  the  whole  record,  it  therefore 
appears,  by  the  fhewing  of  the  ftate  of  Conneilicut, 
that  this  traft  of  land,  was  then  not  the  public  property 
of  the  ftate,  but  the  private  property  of  the  Sufque- 
hannah purchafers.     The  title  which  had  once  exifted 
in  the  ftate,  was  transferred  to  them,  in  fome  mode  ac- 
knowledged by  the  laws  of  that  ftate,  though  not  parti-" 
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cularly  defcribed.  Yet  the  ftate  agents  were  willing 
and  defirous  that  theie  private  owners  of  the  foil  fliould 
be  fummoncd  in  and  made  parties  to  the  fuit,  fo  as  to 
undertake  the  defence  of  thtir  own  claims,  if  tliat  could' 
€onfiftcntly  be  permitted  ;  bccaufe  they  were  fenfible 
that  ther^  were  confiderations,  which  applied  more  di- 
Te£lly  and  flrongly  in  favor  of  this  private  property, 
than  of  that  which  flill  belonged  to  the  ftate,  as  public 
property.  The  Indian  title  was  united  to  that  of  the 
Crown,  fo  far  only,  as  the  land  was  thus  apprcpriated- 
to  individuals.  The  Indians  had  conveyed  their  right 
to'the  companies  of  purchafers,  and  not  to  the  ftate, 
As  to  the  ftate  lands,  which  lay  ftill  further  weft,  the 
Indian  title  had  not  yet  been  extinguiflied.  The  a£lu- 
al  occupation,  alfo,  was  more  immediately  attached  to 
the  private  property,  and  more  remotely  conne£led'. 
with  that  which  was  ftill  public-  Thefe  circumftancep,. 
it  was  fuppofed,  might,  with  fome  minds,  make  a  dif- 
ference. The  public  right  might  be  viewed  more  iir 
the  light  of  an  abftra<ft  claim,  and  be  perhaps  more^ 
fubje^l  to  confiderations  of  policy  and  expediency.  It 
was  wiftied  by  the  agents  of  the  ftate,  to  incorporate 
the  private  claims  with  the  public,  and  have  them  con- 
hdered  and  determined  together.  But  the  record  ftates,.. 
that  "  After  argument,  the  Court  adjourned  till  to- 
morrow, ten  of  the  clock. 

«  Wednefday,  2Gth  November,  1782.  The  CourJj 
gav  their  opinion  on  the  motion  of  yefterday,  made  in 
writing  by  the  agents  of  Conne£licut:  That  the  fame 
cannot  be  admitted,  according  to  the  conftruftion  o£ 
the  ninth  article  of  the  Confederation,  and  the  tenor 
and  defign  of  the  commifRon  under  which  tKey  a<Sl."' 

In  over-ruling  the  motion  they  dearly  judged  right,. 
Their  commiftion  was  founded  on  the  fecond  claufe  o£ 
the  ninth  article,-  which  went  no  further  than  to  give- 
them  cognizance  of  controverfies  concerning  public 
rights  and  claims-  exifting  between  the  two  ftates^o- 
And  by  the  only  conftru6lion,  which  can  be  given  tO' 
the  third  claufe,.  the  confideration  of  claims  of  private 
property  or.  tight  in  the  foil, -underttitles.  derived  iraro^ 
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either  of  the  two  contending  ftates,  was  wholly  excliv 
ded  from  their  jurifdii^lion,  and  rcferved  for  another 
tribunal,  to  be  inftuuted  independently  of  the  firft,  and 
after  the  decifion  between  the  two  flates,  concerning 
their  public  or  ftate  claims.  The  two  jurfdiftions 
could  not,  according  to  the  Confederatir^n,  be  bkndvjd. 
Had  the  Trenton  commiilioners  undertaken  to  confidcr 
and  detern:iine  upon  the  Sufquehannah  Company's  title 
to  their  land,  they  would  have  gone  beyond  the  bounds 
of  their  commifllon.  Such  determination  would  have 
been,  in  the  language  of  the  law,  coram  non  Judice.  It 
would  have  been  merely  the  extra-judrcial,  unauthor- 
ized, and  therefore  inconclufive  opinion  of  five  private 
men,,  of  juft  as  much  validity  as  the  voluntary  opinion- 
of  any  other  five,  gentlemen  of  eq^ual  refpeflability,.. 
given  upon  the  evidence  then  produced,.  But  the 
CommiiTioners,  upon  folemn  argument,  very  properly, 
determined  not  to  take  cognizance  of  private  rights  or 
claims  of  property. 

The  next  day  a  motion  was  made  by  the  agents  for; 
the  ftate  of  Gonne£licut  in  thefe  words  : 

"Trenton,  New-Jersey,  Nov.  1782.. 

*<  Court  of  Commifftoners,  cafe,  Pennfylvatiia  vSiConneclicut:. 

«  And  now  the- agents  of  the  ftate  of  Conne£licut,, 
unwilling  to  give  any  unneceflary  delay,  but  conrider>-. 
ing  the  magnitude  of  this  caufe,  its  length  and  intrica- 
cy, and  the  high  importance,  that  it  fliould  be  tho-- 
roughly  inveftigated,  and  not  only  juftly  determined,, 
but'^in  a  manner  (iitisfadory  to  the  parties  concerned  ; 
and  the  ftate  of  Pennfylvania  not  having  fded  any  de- 
claration or  ftate  of  their  claim  in  this  Court,  whereby 
the  agents  for  Conne£licut  can  know  what  the  de-- 
mands  of  Pennfylvania  are,  or  what  they  have  to  an-, 
fwer  to,  and  knowing  that  there  are  many  exhibits  and . 
proofs,  which  will  be  effentially  necefiary  in  the  courfe 
of  faid  caufe,  which  we  have  not,  nor  hath  it  been  in: 
our  power  to  procure,  viz.  a  certain  original  deed  from 
tlie  Indians,  of  a  large  parcel  of  the  lands  in  difpute^, 
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Cfbtalncd  from  their  chiefs  and  fachems  at  their  coun- 
cil-fire in  Onondago,  in  A.  D.  1763,  which  is  now  in 
England,  left  there  before  the  commencement  of  the 
preftnt  unhappy  war,  and  which  we  have  never  fince 
been  able  to  obtain,*  and  other  neceflhry  evidence  and 
proofs,  which,  on  ex?nnn?.tion,  we  find  we  are  not  at 
prefent  poficlled  of,  which  may  be  wanted  in  the 
courfe  of  faid  trial  ;  and  not  yet  knowing  what  con- 
ceffions  may  be  made  on  the  part  of  Pennfylvania,  dp- 
confent  to  proceed  in  tlie  trial  of  faid  caufe  j  at  thc 
iame  time  rcferving  to  ourfelves  the  righ.t  of  moving, 
in  any  llage  of  faid  trial,  to  have  the  fame  poflponcd^ 
as  the  nature  and  exigences  of  the  cafe  may  require, 
and  the  agents  for  Pennfylvania  have  on  their  part  the 
fame  advantages,  and  that  this  motion  he  made  parcel 
of  the  files  of  this  honorable  Court. 

"E.DYER,  1     J      ,    r     r 

«  Wm.  S.  JOHNSON,    {    ^S^r.tsfor  Con^ 

«  J.  ROOT,  S 

Whereupon  the  agents  for  the  flate  of  Pennfylvania 
moved  as  follows  : 

"  The  Agents  of  Pennfylvania,  in  anfwer  to  the 
written  motion  preferred  by  the  Agents  of  Connedli^ 
cut,  do  fay,  that  they  are  now  ready,  and  have  been 
for  fome  time,  to  exhibit  their  clahii  on  the  part  of 
Pennfylvania,  but  h.ave  been  delayed  by  tl  e  expc^la,- 
tion  founded  on  the  promife,  made  in  the  prefcnce  of 
tlie  Court,  by  the  agents  of  Connecticut,  to  file  their 
elaim  at  the  fame  time.  Yet  they  fay,  in  anfwer  to 
that  part  of  the  faid  motion,  which  claims  the  right  of 

*  Thefe  document's  ivere  lift  by  Col.  Dyer.,  agent  for 
Connecticut.,  in  England  in  the  care  cf  the  late  John  Gard- 
ner, by  ivhcfe  direct  ion  they  ivere  traiifrtiitted  to  Ntiv-T^ork, 
til  the  time  of  the  luar,  dire5led  to  Ccl.  Dyer,  but  he  did 
not  receive  them,  and  they  are  juphofed  to  have  fallen  into 
the  hands  of  a  Pcnrfyhaniau,  ivho  coinniunicati'd  them  to 
fome  of  the  agents  of  Penn  ;  and  it  /j  faid  tbe^)  can  k"  prov- 
ed to  have  been  in  their  pofifofi,  during  this  trial  at  Tren- 
ton^ and  indeed  before  the  application  was  made  for  the  triaL 
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moving,  in  any  ftage  of  the  trial,  to  have  the  fame  poff- 
poned,  that  the   Court  ought  not  to  hear  and  admit 
any  motion   to  poflpone  the  trial   after  the   fame  ha». 
begun  and  proceeded  to  a  hearing  of  the  merits  of  the 
caufe  J  and  of  this  they  pray  the  opinion  of  the  Court.- 
«  WILLIAM  BRADFORD,  Jun. 
«  JOSEPH  REED, 
«  JAMES  WILLSON, 
«  JONATHAN  D.  SERGEANT." 

The  Court  ordered  the  motions  to  be  filed,  but  did 
not  admit  a  right  of  poftponement ;  and  the  trial  pro- 
ceeded. 

The  Agents  of  Pennfylvania,  in  fetting  forth  tlic 
claim  of  that  ftate,  alledged, 

I  ft.  The  charter  of  King  Charles  IL  to  Sir  V/il- 
liam  Penn,  dated  March  4th,  168 1. 

2ndly.  That  faid  Penn,  and  the  fucceeding  pro- 
prietaries, purchafed,  from  the  native  Indians,  the 
right  of  foil  in  fome  parts  of  the  territory;  and  that, 
the  Indians  had  conveyed  to  Thomas  and  Richard 
Penn,  the  "  right  of  pre-emption,  of  and  in  all  the 
lands  not  before  fold  by  them  to  the  faid  proprietaries,, 
within  their  charter." 

3rdly.     They  ftated  the  limits  of  faid  charter. 

4thly.  That  Pennfylvania  joined  in  the  declaration^ 
of  Independence,  and  the  articles  of  Confederation,  and' 
eftabllfhed  a  Conftitution  of  government,  in  the  exer— 
cife  of  which,  the  Legiilature  did,  on  the  27th  of  Nov.. 
1779,  by  a  legiflative  a6l,  duly  made  and  palTed,  «  veft 
the  right  of  foil  and  eftite  of  the  late  proprietaries  of 
Pennfylvania,  in  the  faid  Commonwealth ;  and  that, 
by  means  thereof,  and  of  the  feveral  matters  and  things 
herein  before  fet  forth,  the  faid  Commonwealth  or 
flate  of  Pennfylvania  is  entitled  to  the  right  of  jurifdic- 
tlon  and  rfght  of  foil  wirhin  all  the  limits  aforefaid." 

5thly.  That  fundry  perfons,  claiming  under  the 
late  colony,  now  ftate  of  Connecticut,  had,  before  the 
revolution,  fettled  upon  lands  within  faid  limits;  and 
that  Connecticut,  by  an  att  of  Leglflature,  made  a 
fhort  time  before  the  rcvolutionj  encouraged  fuch  fet- 
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tkment  and  intrufion,  and  aflerted  their  claim,  as  a 
colony,  to  a  brge  parcel  of  the  lands  within  faid  linir. 
its,  as  well  in  point  of  jurifdi^tion  as  territory:  and 
-and  that,  fmce  the  revolution,  the  faid  intrufions  are 
continutd  and  increafed  by  the  faid  perfons  claiming 
under  Conneciicut,  and  the  claim  of  the  faid  ftate,  is 
by  the  faid  ftate,  ftill  continued  and  pcrfifted  in,  and 
the  jurifdiclion  of  faid  ftate  a£lually  aiTerted  and  exer- 
•cifed  within  a  part  of  the  ftate  of  Pennfylvania. 

"WTierefore  they  prayed  the  court  to  proceed  agreea- 
bly to  the  tenor  of  the  ninth  article  of  the  Confedera-r 
tion,  to  decide  in  the  premifes.'" 

The  agents  for  Conne£licut  exhibited  a  ftatement 
of  the  claim  of  that  ftate,  in  which  they  deduced  the 
ftate  title  from  the  Crown,  through  the  Plymouth 
Council,  and  the  charter  of  Charles  2nd,  dated  April 
2:;,  1662 — defcribed  the  limits  of  the  faid  charter — fet 
forth  the  exception  of  New-Netherlands  afterwards 
New- York — and  alledged,  that  in  1753,  the  ftate  hav- 
ing located  and  fettled  their  lands  on  the  eaft  fide  of 
New- York,  and  being  in  a  condition  to  extend  their 
fettlements  on  the  weftern  part  of  their  patent,  for  that 
purpofe  permitted  certain  companies  of  adventurers  to 
purchafe  large  traQs  of  land,  of  the  native  Indians,  on 
the  Sufquehannah  and  Delaware,  within  the  limits  of 
tfeeir  charter;  "  and  in  A.  D.  1754  faid  companies 
proceeded  and  made  fettlements  on  faid  lands  fo  pur^ 
chafed  as  aforefaid,  and  ever  fince  have,  though  with 
various  interruptions,  continued  to  hold  and  poiTefs  the 
fame  under  the  title  of  the  colony  of  Connefticut.^ 
And  the  Legiflature  have  approved  of  the  purchafes 
and  fettlements  of  the  adventurers  aforefaid,  and  have 
actually  ere61:ed  and  esercifed  jurifdidlion  in  and  over 
•faid  territory,  as  part  and  parcel  of  faid  colony." 

They  therefore  prayed  that  they  "  may  be  quieted 
in  the  jurifdi£lion  and  property  in  and  over  the  lands 
in  difpute  aforefaid." 

The  declaration,  or  ftate  of  the  claim  on  the  part  of 
Connedlicut,    of   which  the  reader  is  here  prefentcd 
with  an  abftra^t,  is  perfedly  confiftent  with  the  writ- 
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ten  motion  or  fuggeftion  already  examined.  It  is  ap- 
parent, from  the  whole  record,  that  the  ftate  did  not 
claim  the  right  of  foil,  throughout  all  the  territory  in 
difpute,  as  public  property  belonging  to  the  ftate  ;  but 
admitted  and  reprefented  a  part  of  it  to  be  the  private 
property  of  the  purchafers  under  the  ftate.  And  with- 
in this  dcfcriptioa  was  the  purchafe  of  the  Sufquehan- 
nah  company.  Still  the  property  or  right  of  foil  of  a 
large  trati,  that  is,  of  all  the  weftern  part  of  the  con- 
teft'jd  territory,  was  in  fa6l  claimed  by  the  ftate.  And 
the  jurifdiclion  over  the  whole  was  alfo  claimed  as  be- 
Igngiag  to  ConnecSticut. 

After  various  adjournments,  and  motions,  and  argu- 
ments, the  Court,  on  the  I3rh  day  of  December,  1782. 
pronounced  the  following  judgment  or  fentence  : 

<«  We  are  unanimoufly  of  opinion,  that  the  ftate  of 
Conne'ilicut  has  no  right  to  the  lands  in  controverfy." 

<'  We  are  alfo  unanimoully  of  opinion,  that  the  ju- 
rifdi£lion  and  pre-emption  of  all  the  territory  lying 
within  the  charter  boundai'y  of  Pennfylvania,  and  now- 
claimed  by  the  ftate  of  Conneclicut,  do  of  right  belong 
to  the  ftate  of  Pennfylvania." 

All  the  rights  of  the  ftate  of  Connecticut,  that  is, 
her  public  corporate  rights,  as  to  jurifdi£lion  and  pro- 
perty in  the  land,  were  embraced  within  the  jurifdii;- 
tion  of  this  court,  and  are  barred  by  this  judgment,  fo 
long  as  it  remains  in  force4  Whether  any  other  five 
men  would  have  been  of  the  fame  opinion,  upon  the 
cafe  as  then  fubmitted,  or  whether  the  fame  gentle- 
men would  be  of  that  opinion,  upon  fuch  evidence  as 
could  now  be  offered,  is  altogether  immaterial.  So 
far  as  the  fentence  extends,  and  was  authorized  to  ex- 
tend, it  is,  while  it  continues,  final  and  conclufive,  be- 
tween the  ftates,  who  were  parties  to  the  caufe.  But 
it  could  not  touch  the  private  rights  of  property. 
They  were  placed  beyond  the  reach  of  the  fentence, 
and  guarded  from  its  operation  by  conftitutional  bar- 
riers.    Notvvithilanding  any  vaguenefs  and  generality 

[J  See  this  reference  after  the  number.^ 
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in  the  terms  ufed  by  the  Comiflioners,  In  that  part  of 
their  fentence,  which  awards  the  jurifdidlion  and  pre- 
emption to  Pennfylvania,  they  did  not  take  into  con- 
fideration  any  private  claims  of  title.  That  they  did 
not,  appears  by  what  has  already  been  ftated  from  the 
record.  They  alfo  declare  it  in  terms,  in  the  follow- 
ing letter,  which  was  written  to  the  Executive  of  Penn- 
fylvania, in  confequence  of  the  decifion,  the  next  day 
after  it  was  ligned,  and  fully  explains  tbe  extent  of  it« 

«  Trenton,  31/?  Dec.  1782. 
«<  Sir, 

«  We  take  the  liberty  to  addrefs  your  Excellency,  as 
private  citizens,  lately  honoured  with  a  comiffion  to 
hear  and  determine  the  controverfy  bftween  the  dates 
of  Pennfylvania  and  Connedlicut,  relative  to  a  difputc 
of  territory.  In  the  courfe  of  executing  this  commlf- 
fion,  we  have  found  that  many  perfons  are,  or  lately 
have  been,  fettled  on  the  lands  in  qucftion.  Their  itidi" 
V'.diial  claims  couldy  in  no  injiance^  come  before  uSy  not  beings 
in  the  line  of  our  appointment.  We  beg  leave  to  declare 
to  your  Excellency,  that  we  think  the  fituation  of  thefe 
people  well  defcrves  the  notice  of  government.  The 
difpute  has  long  fubfifted.  It  may  have  produced 
heats  and  animofities  among  thofe  living  on  or  near  the 
country  in  conteft,  and  feme  impvudencies  may  take 
place,  and  draw  after  them  the  moft  unfavorable  confe- 
quences. 

"  With  all  deference,  therefore,  we  would  fugged 
to  your  Excellency,  and  Council,  whether  it  would  not 
be  bed  to  adopt  fome  reafonable  meafures,  to  prevent 
any,  the  lead  diforder  or  mlfunderdandlng  among  them  ^ 
and  to  continue  things  in  the  prefent  peaceable  podure, 
until  proper  Jieps  can  be  tahen  to  decide  the  controverfy  ref- 
peSIing  the  private  right  of  foil,  in  the  mode  prefcribed  by 
the  Co7 federation.  We  doubt  not  an  early  proclama- 
tion from  the  Executive  of  Pennfylvania,  would  have 
all  neceflary  good  efFe£ts :  and  we  feel  ourfelves  happy 
in  the  fulled  confidence  that  every  means  will  be  adopt- 
fd,  or  acquiefced  in,  by  the  date,  to  render  the  fettle-* 
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ment  of  this  difpute  complete  and  fatisfa£tory,  as  far 
as  may  be,  to  all  concerned. 

«  We  have  the  honour  to  be,  with  great  refpefl, 
your  Excellency's  molt  obedient  and 
humble  fervants, 

Wm.  WrIIPPLE, 
WELCOME  ARNOLD, 
W.  C.  HOUSTON, 
DAVID  BREARLY. 
Prefident  Dickinson.        Q^'^u*^    B^J^i^- 

Now  can  any  man  have  the  ftupidity  to  believe,  or 
the  effrontery  to  pretend,  that  thefe  Commiirioners, 
directly  contrary  to  their  own  declaration,  did  confider 
znd  decide  the  ccntrovetfy  refpccling  the  private  rights 
or  claims  of  property  in  the  foil  ?  Will  any  court,  to 
whom  the  v^hcle  cale  ihall  be  difcloled,  give  to  their 
■fentence  an  extent  beyond  what  was  underftood  and. 
intended  by  them,  and  at  the  fame  time  beyond 
the  conftitutional  limits  of  their  commiflion  ?  and 
0.11  this,  for  the  purpofe  of  avo:<ling  a  trial  upon  the 
original  merits  of  the  title,  whicli  the  claimants  poffef> 
fed  before  the  time  of  the  Trenton  Court,  and  which 
was  excluded,  and  confidered  by  the  Judges  to  be  ex- 
cluded, from  the  eonfideration  of  that  Court  ?  Is  this 
fatal  Trenton  decree,  like  Adam's  fall,  to  involve,  ia 
its  guilt  and  condemnation,  allthe  claimants  of  the 
private  right  of  foil,  who  are  defcended  from  that  apof- 
tate  parent  State,^  without  any  difcrimination  between 
thofe  who  were  born  before  and  aft6r  the  decree  ?  0£ 
this  every  reader  muft  form  his  own  judgm.ent. 

After  the  deciiion  at  Trenton,  a  petition  was  pre- 
fented  to  Congrefs  by  Zebulon  Butler  and  others, 
claiming  the  private  right  of  foil,  under  Connecticut, 
and  praying  for  a  Court  of  CommilTioners,  to  deter- 
mine their  claim.  Whereupon  Congrefs  refolved^ 
Jan.  23,  178-4,  that  fuch  a  court  fnould  be  inftituted 
for  that  purpofe  ;  and  afTigned  the  fourth  Monday  ia 
Juncj  then  next,  for  the  appearance  of  the  parties.  On 
that  day  Congrefs  happened  to.  he  in.rccefs,  and  a  ^u6* 
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rum  of  the  committee  of  the  ftates  did  not  aflemhle. 
Confcquently  no  appearance  could  be  entered.  When 
Congrefs  met  agaiu,  it  was  doubted  whether  the  peti- 
tion was  not  difcontinued  by  non-appearance.  A  dif- 
ficulty was  alfo  ftarted,  with  regard  to  the  fufhciency 
of  the  petition,  which  was  rather  general  and  uncer- 
tain.    At  length  it  was  determined  as  follows : 

<<  Whereas  the  petition  of  Zebulon  Butler  and  oth- 
ers, claiming  private  right  of  foil  under  the  ftate  of 
Connetlicut,  and  within  the  jurifdi6tion  of  the  com- 
monwealtJi  of  Pennfylvania,  doth  not  defcribe,  with 
fufHcicnt  certainty,  the  tra£l  of  land  claimed  by  the 
faid  Zebulon  Butler  and  others,  nor  particularly  name 
the  private  adverfe  claims,  under  grants  from  the  com- 
monwealth of  Pennfylvania  :  Refolved,  that  the  refo- 
lutians  of  Congrefs,  of  the  23d  of  Jan.  1784,  relative 
to  the  claims  of  Zebulon  Butler  and  others,  be,  and 
hereby  are  repealed." 

It  feems  to  have  been  the  opinion  of  Congrefs,  that  J  1* 
the  claimants  (hould,  perhaps,  inftitute  fcparate  peti-  f^^ 
tions,  at  leaft,  that  they  ought  to  defcribe  the  land  ^ 
claimed,  and  name  the  adverfe- with  certainty  :  But  no  "^ 
doubt  appears  to  have  been  enrertained,  as  to  the  right  ^ 
of  fuch  a  fpecial  trial,  of  the  private  right  of  foil,  inde- 
pendent of  the  decree  at  Trenton. 

But  the  Conne£licut  fettlers  were  poor,  opprefled  and 
perfecuted.  They  had  been  impoverifned  and  wafted  by 
the  war  :  and  the  heavy  arm  of  civil  and  military  power 
was  now  raifed  againft  them,  to  crufh  them  into  the 
duft.  Thus  circumftanced,  tlieir  operations  were  tardy 
and  their  efforts  neceflarily  feeble.  Their  caufe  had 
never  been  explained  to  the  public.  Their  oppofers 
avoided  inveftigation,  but  roundly  aflerted  that  the 
contrcverfy  was  decifively  tried,  and  that  it  was  mere 
obltinacy  in  them  not  to  fubmit  to  the  final  judgment 
of  a  lawful  court.  Their  enemies  were  in  pofTeflion  of 
wealth  and  power,  and  means  of  propagating  their 
ideas  far  and  wide,  and  making  an  imprefiion  npon  the 
public  mind.  They  were  reprefented  as  a  dtfperatc 
gang  of  iawlefs  wild  Yaakees,  who  had  fled  from  jut 
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tice,  and  taken  refuge  in  the  back  parts  of  Pennfylva- 
nia,  by  violer.ce  and  in  defiance  of  law.  The  ftate 
liftened  to  fuch  reports,  and  knt  the  aid  of  government 
to  the  claimants  of  pr-v.ite  property.  Statutes  were 
palTed,  prohibiting,  under  rigorous  penalties,  the  pri- 
vate owners  of  the  foil,  under  ConacSlicut,  from  fet- 
tling on  their  land.  Thefe  modern  Blue-iaws,  which 
would  hr^ve  done  honor  to  the  dark  ages,  were  pub- 
lifhed  with  fcare-crow  proclamations,  and  circular  let- 
ters.§ 

Before  another  petition  was  bi  ought  forward,  the 
new  Conflitution  was  adopted,  and  the  Federal  Courts, 
of  courfe,  fucceeded  to  ail  the;  jurifdiftiop,  relative  to 
thefe  caufes,  which  had  been  before  afligned  to  the 
fpecial  Courts  of  CommiHioners.  Before  thefe  new  tri- 
bunals, there  is  doubtlefs  the  fame  right  of  going  into 
the  whole  merits,  independent  of  the  fentence  between 
the  ftates^  And  what,  in  the  name  of  law  and  juftice, 
can  prevent  his  holding  or  recovering  his  land  ?  It  is 
true,  as  the  law  now  is,  the  trial  being  in  Pennfylvjnia, 
muft  be  by  an  interefled  jury.  But  Congrefs  have  a 
conftitutional  power  to  authorize  the  courts,  in  fuch 
cafes,  to  fumiron  in  a  jury  from  flates  not  interefled. 
Upon  application,  this  will  probably  be  adopted,  as  a 
general  law,  applicable  to  all  cafes  in  which  titles  de- 
rived from  two  ftates  are  tried.  Every  principle  of 
juftice  requires  fuch  a  law,  and  it  would  be  analogous 
to  the  inflitution  of  CommiiTioners  under  the  Confede- 
ration. If  an  impartial  trial  is  provided,  will  the  decl- 
fion  already  given,  have  any  cflV^l  in  determining  it? 
-Can  it  operate  by  retrofpedtion,  fo  as  to  nullify  or  in- 
validate all  the  a£ts,  grants,  purchafes  and  fales,  and 
other  proceedings,  under  Connediicut,  relative  to  this 
land,  previous  to  that  public  trial  ?  Would  it  not  be 
perfeflly  childifh,  a  pitiful  farce,  beneath  the  dignity  of 
the  United  States,  to  provide  folemnly  and  fpecially  for 
a  court  to  hear  and  determine  controverfies  refpedling 
•he  private  right  of  foil,  under  antecedent  grants  of  ei- 

^  5^^  this  reference^  alfo,  after  the  number.\ 
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ther  ftate,  if  the  judgment  determining  the  jurlfdidion 
againft  a  ftate,  was  of  courfe  to  involve  in  it  a  conclu- 
fion  or  determination  that  the  grants  of  that  ftate,  as 
well  before  as  after,  are  illegal  and  void  ?  The  grants 
and  other  proceedings  under  one  ftate,  refpe£ling  the 
controverted  land,  cannot  be  authorized  by  the  laws  of  ;  x„ 
the  other.  There  is  a  neceflary  oppofition.  Butis  di-  «/r 
re£lly  repugnant  to  that  conftitutional  inftrument,  >^ 
which  alone  legalizes  the  fentence  awarding  jurifdiftion 
to  one  ftate,  to  fuppofc  that  the  grants  and  tranfa£lions 
under  the  other  are  therefore  neceffi^rily  void,  becaufe 
they  refpe6l  land,  which  is  exterritorial  or  exjurifdidlion- 
al,  as  it  muft  be,  with  regard  to  one  or  the  other  of  the 
two  ftates,  in  confequence  of  a  determination  of  the 
queftion  between  them.  As  to  the  rights  of  the  im- 
mediate parties,  that  is,  the  public  rights  of  the  two 
ftates,  it  may  have  a  retrofpecElive  operation.  Yet 
**  the  principle  of  relations  does  not  retrofpe61:,  fo  as  to 
affe£t  third  perfons."  This  has  been  admitted  as  a 
found  do£lrine  of  law,  from  the  days  of  Lord  Coke ; 
and  its  application  to  this  point  is  abfolutely  fecured, 
by  the  Confederation,  which  conftitutes  a  fpecial  tri- 
bunal, for  the  expi-efs  purpofe  of  trying  the  validity  of 
previous  grants  and  titles,  pafTed  by  the  lofing  as  well 
as  the  winning  ftate,  when  the  jurifdi£lion  over  that 
rery  land,  as  it  refpecls  the  ftates,  has  been  determined. 
This  is  not  a  novel  opinion,  invented  to  ferve  the 
cccafion.  There  have  been  territorial  difputes  between 
contiguous  colonies,  prior  to  the  Confederation.  The 
dividing  lines  have  been  varied,  by  the  judgment  of 
CommifTioners  and  other  modes  of  decifion.  Large 
quantities  of  land,  purchafed  under  one  colony,  while" 
it  exercifed  jurifdiftion  there,  have  afterwards,  by  new 
running  of  lincs^  been  decided  to  belong  to  the  other 
colony.  In  all  fueh  cafes,  whatever  has  been  done  and 
tranfa£led,  by  way  of  acquirinej,  holding  or  transferring 
the  land,  agreeably  to  the  laws  of  the  former  ftate,  has 
been  invariably  efteemed  valid,  though  not  conforma- 
ble to  the  law*  of  the  fuccceding  ftate.  With  regard 
to  the  private  owners  of  the  foil,  the  laws  of  the  ktter 
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have  not  been  confidered  to  have  a  retrofpeftlve  effe^i. 
This  1  underllaiid  to  have  become  the  comman  law  of 
the  land.  And  it  is  perfe£l{y  analogous  to  the  doc- 
trine refpeding  officers  de  faclo,  whofe  a£ls,  fo  far  as 
relates  to  the  rights  and  interefts  of  third  perfons,  are 
efFe6lual  in  lavf,  notwithftanding  the  offices  are  found 
to  belong  of  right  to  other  perfons. 

The  vote  of  a  fitting  member  in  a  legidative  afleni- 
bly  is  legal,  though  it  may  afterwards  be  decided  that 
he  was  not  ele£i:ed.  The  decifjon  in  fuch  cafes  never 
operates  retro fpe£lively. 

By  the  former  conftitution  of  Pennfylvania,  a  year's 
refidence  was  a  requifite  qualification  to  vote  at  elec- 
tions. Within  a  year  after  the  Trenton  decree,  twenty- 
four  Wyoming  fet tiers,  who  had  lived  a  number  of 
years,  on  the  contefted  land,  attended  in  the  county  of 
Northumberland,  and  gave  their  votes  for  two  mem- 
bers of  the  legillature  and  one  of  the  Executive  Coun- 
cil. The  votes  were  received  by  the  returning  officer, 
and  decided  the  ele£l:ion  in  all  the  three  cafes.  But 
the  eleftiotis  were  contefted,  thefe  votes  fet  afide,  and 
the  elections  declared  in  favour  of  the  other  candidates, 
by  the  Legiflature  and  the  Council  refpe£lively,  be- 
caufe  the  twenty-four  perfons  had  not  refidcd  a  year  in 
Pennfylvania,  for  that  territory  was  Conne6licut  until 
the  Trenton  decree.^  This  legillative  and  executive 
determination  proceeded  upon  the  fame  great  princi- 
ple, that  thejurifdiclion  decided  by  the  Trenton  Com.- 
miffioners,  does  not  go  back  and  aifedl  the  pre-exifting 
rights  or  condition  of  private  perfons. 

Upon  the  whole,  it  is  fubmitted  to  the  confideratlon  of 
the  reader,  and  will,  hereafter,  probably,  be  fubmltted  to 
the  determination  of  the  proper  courts,  that,  if  a  Con- 
necticut claimant  of  Sufquehannah  land  can  ffiew  a 
grant  preceding  the  Tren.ton  judgment,  fufficient  by 
the  laws  of  ConneClicut,  to  pafs  the  title  of  the  ftate  to 
him,  or  thofe  under  whom  he  claims,  that  public  judg- 
ment will  not  be  pleadable  or  admiflable  in  evidence 

[f  See  end  of  the  manherfor  this  reference  likewife.'} 
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•gainft  him  ;  but  his  claim  muft  ftand  or  fall,  accord- 
ing to  the  original  merits  of  his  title,  independent  of 
any  decifion  already  had  in  the  cafe» 


if  It  feems  to  be  generally  believed  that  if  the  public 
caufe  were  to  be  now  tried,  the  decifion  would  be  in  fa- 
vour of  Connedlicut^ 

It  is  certain  the  ftate  went  to  trial  under  great  and 
hievitable  difadvantages.  Whether  a  new  trial  can  be 
granted,  is  a  queftion,  which  divides  itfelf  into  twa 
confiderations.  Firil — Whether  fuch  new  trial  was 
grantable  under  the  Confederation.  Secondly — Whe- 
ther the  new  Conftitution  makes  a  difference  in  this 
refp.=a. 

It  is  provided  that  the  fcntence  or  judgment  of  Com- 
milTioners  fhall  be  final  and  conclufive.  But  what  is  a» 
final  judgment?  That  which  is  rendered  at  the  end  of 
a  caufe.  It  is  called  final,  to  diflinguiih  it  from  an 
interlocutory  judgment,  which  is  given  in  courfe  of  a 
caufe,  on  fome  incidental  er  collateral  point,  as  a  plea  in- 
abatement.  In  every  cafe  there  is  one  final  judgments 
And  it  is  conclufive,  upon  the  fubje61:  and  between  the 
parties,  fo  long  as  it  remains  a  judgment.  But  it- 
may  be  reverfed  or  fet  afide  and  a  new  trial  allowed,  at 
the  legal  difcretion  of  the  Court,  for  any  proper  caufe, 
notwithflanding  it  is,  in  the  language  of  law,,  final  anc^ 
conclufive.  It  is  conceived  no  higher  degree  of  invio- 
lability or  intangibility  is  given  to  the  Trenton  decree, 
by  the  force  of  thefe  words  in  the  Confederation- 
The  queftion  then  occurs,  whether,  for  manlfeft  error 
apparent  on  the  I'ecovd,  or  for  any  extrinfic  matter,  as 
fraud,  corruption,  inevitable  furpvize^  fupprefiion  op 
concealment,  by  one  party,  of  material  evidence  belong- 
ing to  the  other,  mifcondu<3:  or  grofs  partiality  of  any 
of  the  commilfioners  ki  fitting  as  judges- when  inrereft- 
ed,  or  prejudiced,  or  having  given  a  previous  opinion) 
before  hearing  the  cafe  ;  in  fhort,  whether  for  any  caule 
^j'^hatev.^r,  Congrefs  might  fet  afide  fuch  a  fentence  andl 
crdur  a  new  trial  before  other  commiflionerai 
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It  is  not  fuppofed  the  commifiioners  tliemfelVies  could 
avoid  their  own  doings  and  award  a  new  hearing* 
Their  oflicial  exiilencc  ceafed,  when  they  adjourned 
without  day.  But  was  not  Congrefs  cloathed  with  this 
power,  as  a  reafonable  and  necefH^iry  incident  to  their' 
oiTice,  being  conilituted,  in  behalf  of  the  United  States, 
*<  the  hft  reiovt  on  appeal  in  ail  difputes  and  differences" 
bet'vveen  two  or  more  ftates."  Is  that  authority,  which 
is  entrufted  to  every  Sapei-ior  Court  of  common  law,, 
and  almoft  all  courts  of  Common  Fleas,  denied  to  the 
higlieSi  tribunal  in  tiie  nation  ?■  an  authority,  which  is 
efTential  to  the  complete  adminillration  of  juftice  ? 

It'  the  United  St>it;;s  ia  C  "igrcfs  aii'n-nbled  had  that" 
power,  under  tiis  Coufed-r^.tion,  is  it  ioiS:  or  deftroyed 
by  the  new  Conllitution  ?  Cannot  the  exiftlng  powers 
of  the  United  States  now  correal  cr  give  relief  ag.iinft 
erro:'iecu5  or  injurious  fentences,  judgments  or  decrees  of 
Courts  of  CommilTionersor  Admiralty,  or  other  CourtSj. 
under  the  Confederation  ?  Did  the  change  of  govern- 
ment "'create  an  impaffable  gulph  ?  But  if  relief  can  be 
given  in  any  cafes,  why  not  in  thi?,  provided  fuch  cvi« 
dence  can  be  adduced,  as  will  render  it  in  itfelf  prop.v? 

Thrfe  are  queries,  v/hich  are  barely  hinted  for  the 
confulerntion  of  the  reader,  not  being  immediately 
within  the  feope  of  the  prefent  enquiry.  The  ftate  o£ 
Connedlicut  is  deeply  intereiled  in  the  queftion  con- 
cernuig  a  nevir  trial,  as  it  involves  a  great  amount  of  pub- 
lic property,  which  was  lofl  by  an  unfavourable  and  unac-- 
countable  event,  notwlthll-mdirg  it  was  facredly  granted 
by  the  earlieil  charter,  a  ch.arter  which  has  Chce  been- 
virtually  ratilied  by  Civngrefs,  and  which  is  now  gene- • 
rally  underftood  and- believed  to  be  of  legal  validity., 
This  property  might  pi'obably  be  regained,  according 
to  the  prefent  ftate  of  evidence  and  the  prevailing  o-- 
pinion,  by  a  fair  hearinfr  before  impartial  judges,  dif-- 
entanglcd  from  the  embarraiTraw'nts,  which  before  ex-- 
ifted. 

.  Every  honed  membei*  of  the  Legiflature,  who  is  con— 
Y-lnced  of  the  unfairnefs  ch:iriT:\d  upc^n  the  former  trial,  ■ 
will  feel  hitafvlf  bound  by  his  duty  to  ius  conHitueuts,; 
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and  juflice  to  the  pcrfecntsd  emigrants  of  the  ftatc,  to 
give  a  vote  for  attempting  redrefs,  in  fome  mode  au»* 
thorized  by  the  Conftitiition. 

§  To  convince  the  reader  thp.t  I  have  not  exaggerated 
the  ill-treatment  of  the  Conn^clicut  chumar.ts,  I  uiU 
juft  ftate  one  of  the  votes  of  the  Council  of  Cenlors  of 
Pennfylvania. 

"  In  Council  op  Censors,  Srpf.  11,  1784. 

«  It  is  the  opinion  of  this  Council,  that  tlie  decree 
made  at  Trer.toa  early  in  1783,  between  the  State  of 
Conne<3.icuL  and  this  Commonwealth,  concerning  the 
territorial  right  of  both,  was  lavourabie  to  Pennfylva- 
nia. It  likewife  promifed  the  happiefl  conftqucnces 
to  the  Confederacy,  as  an  exairple  was  thereby  fet,  of 
two  contending  fovereignties  adjuRing  their  difftrerces 
in  a  Court  of  Juflice,  inilead  of  involving  tlemfelves 
and  perhaps  tht^ir  Confederates  in  war  and  blooufhed* 
It  is  much  to  be  regretted,  that  this  happy  event  was 
not  improved  on  the  part  of  this  ftate,  asic  might  have 
been ;  that  the  perfons  claiming  lands  at  and  near 
"Wyoming,  occupied  by  the  emigrants  from  Connecti- 
cut, now  become  fubjedls  of  Pennfylvani;i,  were  not 
left  to  profecute  their  clairrs,  in  thtir  proper  ccurfe, 
without  the  intervention  of  the  Legi^-ture  ;  thiat  a  hom 
Ay  of  troops  was  enliilt^d,  aftcj  the  Indian  v/ar  had  ccaf- 
ed,  and  the  civil  government  had  been  eftabllflied,  and 
flationed  ?t  Wyoming,  for  no  other  apparent  purpofe 
than  that  of  prom.oting  the  intereft  of  the  claimants 
under  the  former  grants,  of  Pennfylv:inia  j  that  thefe 
troops  were  kept  up  and  continued  there,  wichcut  the 
licence  of  Congrefs,  in  violation  of  the  Confeder.ition*; 
that  they  were  faiTered,  without  reftra/nt,  to  injure  and 
opprefs  the  neighbouring  inhabitants,  during  the  ccurfe 
of  the  lall  winter  J  that  the  injuries  done  to  tlufe  peo- 
ple excitvd  the  compalTion  and  the  interpofition  of  the 
State  of  Conntfticut,  who  ti::  ere  upon  demanded  of 
Congrefs  another  hearing,  in  order  to  inrcftigute  the 
private  chums  of  the  fettlers  at  Wyoming,  fotmerly 
inhabitants  of  New  Engliuid>  who  from  tliis  ii'iiUace 
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of  partiality  in  the  army  might  have  been  led  to  diftruft 
the  juftice  of  the  (late,  when,  in  the  mean  time,  num- 
bers of  thefe  foldiers,  and  other  difcrderly  perfons,  in  a 
moft  violent  and  inhuman  manner,  exptlled  the  New- 
England  fettlers  beforementioned,  fr.m  their  habita- 
tions, and  drove  them  towards  the  Delaware,  through 
unfettled  and  almofh  impafiable  ways,  leaving  thtfe  im- 
happy  out-cafts  to  fuffer  every  fpecies  of  diftrefs  -,  that 
this  armed  force,  ftationed  as  aforcfaid,  at  Wyoming, 
as  far  as  we  can  fee,  without  any  public  advant.ige  in 
view,  has  coft  the  commonwealth  the  fum  of  ^^.4460, 
and  upwards,  for  the  bare  levying,  providing  and  pay- 
ing them,  befides  other  expenditures  of  public  m.oney  j 
that  the  authority  for  embodying  thefe  troops  was 
given  privately  and  unknown  to  the  good  people  of 
Pennfylvania,  the  fame  being  dire6led  by  a  mere  re- 
folve  of  the  late  houfe  of  Affembly,  brought  in  and 
read  the  firft  time  on  Monday,  Sept.  22,  1783,  when 
on  motion  and  by  fpecial  order,  the  fame  v/as  read  a 
fecond  time  and  adopted  j  that  the  putting  this  refolve 
on  the  fecret  journals  of  the  houfe,  and  concealing  it 
from  the  public,  after  the  war  with  the  favages  had 
ceafcd,  and  the  inhabitants  of  Wyoming  had  fubmitted 
to  the  government  of  the  ftate,  fufliciently  marks  and 
fixes  the  clandeftine  and  partial  intent  of  the  arma- 
ment, no  fuch  caution  having  been  thought  necefiary>. 
in  defence  of  the  northern  frontiers,  during  the  late 
war  ;  and  laftly  we  regret  the  fatal  example,  which 
this  tranfaiSlion  has  fet,  of  private  perfons,  at  leaft  e- 
qually  able  with  their  opponents,  to  maintain  their 
own  caufe,  procuring  the  influence  of  the  common- 
wealth in  their  behalf,  and  the  aid  of  the  public  trea- 
fury  ;  the  opprobrium,  wi  i.ch  has  from  hence  refulted 
to  the  ft'ate,  and  the  diff.itisfa£l:ion'  and  profpe^-  of  dif- 
fentions  now  exifting  with  one  of  our  fifter  ftates  ;  the 
violation  of  the  confederation,  and  the  injury  done  to 
fuch  of  the  Pennfylvania  claimants  of  latid  at  Wyo- 
ming, occupied  as  aforeftsid,  as  have  given  no  coun- 
tenance to,  but,  on  the  contrarv,  have  riifivov.-ed  tiufe 
extravagant  proceedings..    In  fiiovt,   v.c  Lmcnt;^  that, 
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our  government  has,  in  this  bufinefs,  manifefted  little 
wifdom  or  forellght,  nor  have  adled  as  the  guardians 
of  the  rights  of  the  people  committed  to  their  care.- 
Imprefled  with  the  multiplit;d  evils,  which  have  fpruug, 
from  the  improvident  management  of  this  bufinefs,  we 
hold  it  up  to  cenfure,  to  prevent,  if  pcflible,  any  far- 
ther initances  of  bad  government,  which  might  involve 
and  diltra£l  our  new  formed  nation.  Whereupon,  af- 
ter debate,  the  quellion  was  put.  The  yeas  and  nays 
required." — Yeas  13,  Nays  8. 

%  The  minority  In  the  Legiilature  protefted,  and  af— 
figned  the  following,  among  other  reafons. 

"  We,  whofe  names  are  hereto  fubfcribed,  con- 
fidering  the  fecurity  of  ele£tIons  the  only  fafe-guard  of 
public  liberty  and  the  peace  of  the  ftate,  do  proteft 
againfl  the  determination  of  this  houfe,  on  the  North- 
umberland elecSuion,  for  the  following  reafons  : 

*'  We  conceive  the  24  vo;;es  fet  afide  as  illegal,, 
were  given  by  legal  voters,  inafmuch  as  the  perfong: 
giving  them  were,  in  fa-fl:,  in  the  government  (though' 
not  the  territory)  of  Connefticut,  which  exercifed  a 
full  jurifdidion  over  them,  until  the  decree  at  Trenton.. 

"  We  obferve  that  allowing  it  to  be  Conneciicut,  as 
was  contended,  until  the  decree  at  Trenton,  then  they 
may  be  deemed  perlons  coming  from  another  ftate, 
who,  producing  certilicates  of  their  having  taken  the 
oaths  to  fuch  ftate,  become,  by  h,\v,  entitled  to  vote  r 
this  it  was  fully  proved  they  had  done.  Of  this  con-- 
flruftion  we  apprehend  there  is  a  clear  and '  exprefs 
precedent  in  the  cafe  of  the  inhabitants  of  Weftmore-- 
land  and  Wafhington,  on  the  fettlement  o^  the  Virginia 
line,  who  were  admitted  to  vote  immedidtelv,  as  per— 
fons  coming  from  another  ftate. 

"  We  cannot  but  lament  the  fatal  policy,  which,  in- 
ftead  of  conciliating  thefe  people,  and  adopting  them 
as  our  fubjefts  and  citizens,  and  endearing  them  to  us 
in  political  bands,  we  are  ftraining  the  laws  againft: 
them,  and  making  fuch  a  difference  between  them  and. 
the  adopted  inhabitants  of  Virginia  ;  and  hold  ourfelvee-- 
T 
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clear  of  the  ccnfcquences,  wliicli  muft  flow  from  fuclr. 
iinadvifed  prcceeding?,  whicl),  in  our  judgment  has  a 
ftroiig  teiK'eiicy  to  revive  the  cUfpute,  which  they  may- 
yet  do  under  the  articles  of  Confederation,  and  drive 
them  back  to  the  jurifdidlon  of  Conne£licut,  which 
will  be  more  ready  to  receive  them  and  i-enew  the  old 
cl  lirri,  when  tlo^cy  fmd  the  adtual  fettlers  excluded  from 
the  coiraviOn  privileges  of  the  citizens  of  this  ftate. 

Therefore,  we  wifh  it  to  be  known  to  our  conflitu- 
ents,  and  to  the  world  at  large,  that  .we  have  borne  our 
ttftimony  againft  the  determination  on  the  faid  elec». 
tion.** 


NUMBER  XIV. 


AVING  examined  all  the  material  object- 
dons  againft  the  Sufquehannah  Title,  we  will  now  pay 
a  moment's  attention  to  two  or  three  auxiliary  confider- 
ations,  which  could  not  fo  properly  find  a  place  in  an'^ 
of  the  preceding  numbers. 

It  has  been  already  remarked,  that  the  Congrefs  at 
Albany,  in  the  difpute  with  the  French,  concerning  the 
interior  of  the  country,  on  the  eve  of  the  war  ^dth  that: 
nation,  publicly  declared  and  urged  the  granting  of  the 
Conncfticut  and  other  coloniel  charters,  as  an  aiTertiori 
and  exercife  of  the  Britifti  right  of  dominion,  through- 
out the  continent,  from  the  Atlantic  to  the  Pacific. 

In  the  negociations  of  peace  between  Great-Britain 
and  the  United  States,  at  the  clofe  of  the  revolution 
war,  thefe  charters,  which  had  been  granted  by  the 
Britifh  crown,  and  under  which  purchafes  had  been 
made,  were  urged  and  admitted,  as  a  reafon  for  ceding 
or  rather  confirming  to  the  United  States,  the  weftern 
territority,  as  far  as  the  Biitifh  empire  then  was  claim- 
ed to  extend,  that  is,  to  the  Miflifippi,  which  was  ac— 
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icordlugly  made  the  weftern  baundary  of  the  United 
States. 

In  the  courfe  of  tV  American  Revolution,  fome  of 
the  circumfcribed  ftates  contended  that  all  the  unloca- 
ted  land,  which  lay  within  the  bounds  of  the  national 
claim,  ought  to  belong  to  the  United  States  in  com- 
mon, as  a  prize  equally  contended  for  by  the  people  of 
all  the  ftates.  Applications  were  made  to  Congrefs 
upon  the  fubjeft  ;  in  confequence  of  which,  Congrefs 
recommended  it  to  the  particular  ftates,  that  had  un- 
fettled  lands  within  the  limits  of  their  charters, 
to  cede  to  the  Union  all  land  beyond  fome  reafonable 
bounds.  Accordingly  Maffachufetts,  New-York, 
Conne£l:icut,  Virginia,  North  Carolina  and  Geoi-gia, 
fevernlly  pafled  fuch  ceflions.  When  the  cefTion  of 
Co,nned:icut  was  offered,  the  abfolute  acceptance  of  it 
was  oppofed  by  Pennfylvania,  whofe  members  in  Con- 
grefs moved  a  provifo  that  it  Ihould  not  be  conftrued 
or  underftood  to  afte£l:  the  Trenton  decree.  This  pro- 
vifo was  rejedled.  They  then  moved  a  refolution  that 
•Congrefs  could  not  accept  the  cefilon,  becaufe  it  might 
virtually  imply  a  fanclion  of  what  was  not  ceded  ;  but 
if  Connectlicut  would  firft  relinquifh  to  New- York, 
Pennfylvania  and  the  United  States  refpecllvely,  all 
her  claims  of  jurifdidlion  and  property  weft  of  theeaf- 
'tern  boundary  of  New- York  ;  the  United  States  would 
then  releafe  to  Conne£licut  the  property,  but  not  the 
jurifdiilion  of  a  tra6l  of  land,  of  one  hundred  and 
twenty  miles  extent,  weft  of  Pennfylvania.  This  refo- 
lution was  negatived.  A  provifo  was  then  moved,  that 
the  acceptance  of  any  ceffion  of  weftern  territory  from 
any  ftate,  which  had  been  or  might  be  made,  fliould 
not  be  "  conftrued  or  underftood,  as  confirming  or 
in  any  wife  ftrengthening  the  claim  of  fuch  ftate  to 
any  fuch  territory  not  ceded."  Which  alfo  received 
a  negative.  Again  it  was  moved,  to  be  accepted,  on 
.this -condition,  that  it  ftiould  in  no  degree  afFe£l  the 
claims  of  any  ftate  to  any  territory,  afcertained  by  the 
decree  of  a  Federal  Court,  to  be  within  the  territory  or 
jurifdiclion  of  fuch  ftate,  or  to  injure  the  claims  of  the 
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United  States,  under  a£l;s  of  ceffion  from  any  individ- 
ual Hate.  This  was  alfo  negatived.  At  lafl  the  ac- 
ceptance was  pafied  in  unqu-.ilif  ^'  terms. 

It  has  been  generally  uadcrkood,  by  the  particular 
Hates,  by  Congrefs,  by  the  officers  of  the  Federal  Gov- 
ernment,* and  by  the  public  at  large,  that  an  uncon- 
ditional acceptance  of  a  ceffion  of  vv'eflern  territory,  is 
a  direft  acknowledgment  of  the  title  thus  accepted  j 
and  an  irhplicit  confirmation,  to  the  ceding  ftate,  and 
confequently  to  thofe  who  held  under  that  ftate,  of  all 
other  lands  covered  by  the  fame  title  and  not  ceded. 

The  (late  of  Conneclicui;  has  lately  fold  a  tradi  of 
one  hundred  and  twenty  miles  in  length,  and  of  the 
breadth  of  the  ftate,  lying  v/eft  of  the  aflumed  line  of 
Pennfylvania,  and  eaft  of  the  line  of  ceffiion.  This 
tra61:  is  called  the  Refervc.  But  there  was  not  in  f.:  61: 
any  ref^rvation  in  the  deed  of  ceffion.  All  weft  of  a 
certain  fpecified  line  was  thereby  conveyed  to  the  Uni- 
ted States,  and  no  mention  whatever  made  of  any  thing 
lying  eaft  of  that  line.  The  acceptance,  on  the  part 
of  the  United  States,  cannot  therefore,  operate  as  a  re- 
leafe  of  that  particular  tra^l.  All  the  efFe£l:  it  can 
have,  muft  be  what  I  have  before  ftated  •,  and  the  ope- 
ration of  it  extends  as  well  to  the  Sufquehannah  land, 
as  to  that  which  is  improperly  called  the  Referve.  If 
the  a£l  of  the  Uiiion  has  added  to  the  validity  of  the 
Conne£licut  title,  relative  to  the  latter,  it  is  by  a  gene- 
ral implied  ratification  of  the  Connecticut  charter,  and 
muft  equally  affe£l  the  former,  and  all  other  land  in- 
cluded V*  ithin  the  fiime  charter.  Now  fuppofe  an  in- 
truding fettler  v/ere  to  plant  himfelf  down  on  the  Re- 
ferve, without  a  title  under  the  grantee  of  the  ftate, 
and  fuch  grantee  were  to  inftitute  a  fuit  for  the  land  ; 
if  he  could  recover,  it  muft  be,  not  upon  the  weaknefs 
of  the  tenant's  tide,  but  upon  the  ftrength  of  his  own, 
which  is  nothing  more  or  lefs  than  the  charter  title  im- 
plicitly ratified   by   acl  of  Congrefs.     As  the  decifion 

*  See  the  report  of  the  Secretary  of  fat  e^  relative  to  the 
territory  ceded  by  thejlate  of  Nvrih  Carolina, 
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iit  Trenton  was  only  of  the  public  rights  of  the  ftate, 
the  Sufquehanmh  claimant  has,  in  fubftance,  the  fame 
flrengch  of  title  to  r<:1y;  upon.  A  diilintlion  has  been 
made,  in  popular  eftimation ;  but  there  is  no  eflential 
diil^erence  at  the  bottom.  They  are  both  equally  well 
founded. 


NUMBER  XV. 


Y  Y  ^  ^^y^  now  gone  through  the  enquiry  m 
the  order  propofcd  in  the  opening.  In  the  progrefs  of  1, 
it,  we  have  found,  that  b  t!i  parties  acknowledge  the  T 
authority  of  the  Britifh  crown  tathe  lands  in  queftion,  ^ 
by  founding  their  claims  upon  royal  charters ;  that  the  ^ 
charter  of  conneAicut  is  more  than  eighteen  years  old-  ^ 
er  than  that  of  Penn ;  that  it  indubitably  covers  the 
Sufquehannah  land,  which  is  not  within  the  exception 
of  what  was  poffeffed  by  any  other  llate,  the  Dutch 
never  having  had  any  pretence  of  actual  pofreffion 
there;  that  Pennfylvania  has  no  foundation  of  title  but 
a  fovereign  zck  of  their  own  Legiflature,  afluming  the 
Penn  eftate  to  the  Commonwealth ;  that  the  Connedl- 
icut  Sufquehannah  Company,  with  the  permiflion  of  the 
ftate,  made  a  fair,  bona  fide  purchafe  of  the  land,  for  a 
valuable  confideration,  from  the  Indians,  more  than  14 
years  before  the  purchafe  of  Penn,  which  was.  alfo  at- 
tended with  circumftances  of  circumvention  and  fraud; 
that  the  Legiflature  of  Conne£licut,  agreeably  to  the 
laws  and  cuftomsof  that  ftate,  approved  and  fan<£l:ioned 
the  Sufquehannah  purchafe,  and  confirmed  it  to  the 
purchafers,  by  various  a6ls,  and  efpecially  by  one,  in 
which  the  confent  of  the  ftate  is  exprefsly  declared  to 
have  been  civen,  and  the  company  empowered  to  fell 
and  giveelveclual  conveyances,  by  their  officers,  of  the 
Jand,  for  taxes  due  to  the  company  from  the  members 
«of.it,  which  is  evidence  of  the  paffing  of  the  title  from 


.^  THE  SUSQUEHANKAH  TITLE 

/ 

the  ftate  to  the  individuals  compofing  this  company  j 
thcitthefe  purchafers  went  into  actual  pofleilion,  under 
their  purchaie,  before  any  fettlements  were  made  un- 
der Pennfylvauia  \  that  the  fettlers  under  the  company, 
were  incorporated  firfb  into  a  town,  and  afterwards  in- 
to a  county  of  the  flate  of  Connecticut,  and  exercifed. 
and  enjoyed  a  complete  eftablifhment  of  jurifdi£lion 
and  law  under  that  ftate,  for  a  number  of  years  preced- 
in'j  the  decifion  at  Trenton,  which  awarded  the  jurif- 
di'Slion  to  Pennfylvania ;  that  the  fettlements  with 
New- York  were  mere  adjuflnients  of  dividing  lines  and 
bounds,  totally  irrelative  to  the  queftion  refpefting  the 
title  of  the  land  now  in  controverfy  ;  that  the  Trenton 
fentence  or  judgment  has  not  touched  the  private  rights 
of  property,  claimed  by  a  title  antecedently  deinved 
from  Connedlicut ;  that  this  controverfy  was  conftitu- 
tionaliy  excluded  from  the  jurifdi£l:ion  of  that  Court  of 
Commiffioners,  who  on  motion  folemnly  refufed  to 
take  cognizance  of  it,  and  by  their  letter  unequivocally 
declare  that  it  did  not  and  could  not  come  before  them, 
not  being  within  the  line  of  their  appointment,  but 
was  configned  by  the  Confederation  to  another  diftinCl 
tribunal,  and  now  falls  within  the  province  of  the  Fed- 
eral Courts ;  in  which  it  is  open  to  be  tried  upon  the 
merits  j  that  the  charter  title  of  Connecticut,  compre- 
hending the  weftern  lands,  was  publicly  alTcrted  by  the 
Consrrefs  at  Albany,  in  i..7s4?  that  it  was  urged  and 
admitted  by  the  United  States  and  Great  Britain,  in 
fettling  tlie  peace  of  1783;  that  it  has  been  fince  ac- 
knowledged and  implicitly  ratified,  by  the  United 
States,  in  Congrefs  aflembled,  by  the  acceptance  of  a 
ceflion  from  that  (late  5  and  that  feveral  millions  of 
acres  have  been  lately  purchafed  under  that  title,  with 
a  general  perfuafion  of  its  validity. 

^/ith  this  recapitulation,  the  writer  fubmits  the 
queftion  to  an  impartial  public.  Amidft  the  daily  avo- 
cations of  buGnefs,  he  has  had  little  leifure  to  attend-to 
critical  or  technical  accuracy,  or  any  of  the  ornaments 
of  compofition.  Nor  would  it  have  been  his  wifli,  had 
it  been  in  his  power,  to  pleafe  the  imagination  or  inter- 
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